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CURRENT TOPICS. 


Tue English Court of Appeal in Re Lister, 
26 W. R. 806, decided on the 10th inst., held 
that money lent to pay a bet on a horse race 
already lost, was not ‘*‘ money knowingly lent 
or advanced for gaming,’’ within the meaning 
of the statute as to gaming, (5 & 6 Wm. 4, c. 
41, §1), and was consequently recoverabie at 
law by the lender. Jxsser, M. R., said: 
‘** There could be no answer to such a claim, 
unless the debt thus arising is made void by 
some statute. It is said that the act 5 and 6 
Will. 4, ch. 41, has that effect. The question 
therefore, is whether the money thus lent * 
* * was ‘knowingly lent or advanced for 
gaming or betting.’ In my opinion, it was 
not. When you look at the act, it is clear that 
what it means is money lent to carry out the 
illegal purpose of gaming or betting. If a 
number of men are round a gaming table, and 
one of them asks another to lend him money 
to game with, and he lends the money, that is 
money ‘ lent for gaming’ within the meaning 
of the act. And so, also, if money is lent to 
aman to enable him to make a bet, that is 
money ‘lent for betting.’ That this is what 
the act reaily contemplates, is shown by the 
words which immediately follow, ‘ lent or ad- 
~ vanced at the time and place of such play to 
any person or persons so gaming or betting.’ 
The object of the act was to prevent gaming 
or betting from taking place, to deter people 
from committing the illegal act. But, in the 
present case, the mischief had been comple- 
ted—the illegal act had been carried out be- 
fore the money was lent. The money was ad- 
vanced to enable the borrower to pay the bets 
which he had already made and lost, which 
seems to me an entirely different thing from a 
loan of money to enable a manto make a bet. 
In the case of Alcinbrook v. Hall, 2 Wils. 
309, which was an ‘ action upon an assumpsit 
for money paid by the plaintiff for the defend 
ant at his instance and request, the defendant 
having lost a sum of money above £10, upon 
a bet at a horse race, requested the plaintiff to 
pay it for him, which he did. The defendant 
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objected that, this money being lost at gaming, 
and recoverable back again by the statute, 9 
Anne, ch. 14, this action would not lie. But 
the court held that this was not a case within 
the statute, for there is not the word contract, 
as in the statute of usury. Stra. 1249. So 
the court here held this was not a case within 
the statute 9 Anne, and gave judgment for the 
plaintiff.’ That was certainly a very strict 
construction of the act, but it must be remem- 
bered that it is a penal act. That case is 
directly in point, and I can see no reason why 
we should attempt to overrule it.’’ 





Tue liability of a master for acts done by 
his servant outside the scope of his employ- 
ment was considered by the Supreme 
Court of Pennsylvania, in the late case of 
Towanda Coal Co. v. Heeman, 35 Leg. Int. 
333. The plaintiff, a boy, having jumped on 
one of the coal cars of the defendant while it 
was in motion, the brakeman on the car, in 
order to drive him away, threw a piece of 
coal at him, which, striking him in the face, 
caused him to let go and drop under the mov- 
ing car, whereby he was injured. The evi- 
dence showed that it was no part of the duty 
of a brakeman to interfere with passengers or 
others upon the car; his duty was simply to 
attend to the brakes and the general handl- 
ing of the train. The court held that the 
company was not liable for his acts in the 
case before it. It was said by Maule, J., in 
Mitchell v. Crassweller, 13 C. B. 237, that a 
master is liable for the act of his servant, 
** even though the servant, in the performance 
of his duty, is guilty of a deviation or a fail- 
ure to perform it in the strictest and most 
convenient manner. But where the servant, 
instead of doing that which he is employed to 
do, does something which he is not employed 
to do at all, the master can not be said to do 
it by his servant, and therefore is not respon- 
sible for the negligence of the servant in do- 
ing it.’’ Thus, in the leading case of Mc- 
Kenzie v. McLeod, 10 Bing. 385, the master 
was held not to be liable for the negligence 
of a servant who burned a house down in try- 
ing to cleanse a chimney, it being shown that 
the servant’s duty was not to cleanse the 
chimney, but to light the fire. The legal rule 
was stated in the opinion of Alderson, J., in 
that case to be that the act of the servant, is 
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the act of the master, where the duty is de- 
fined by precise orders, and where something 
is directed to be done, and the manner of do- 
ing it is left wholly to the discretion of the 
servant, the judgment exercised may be con- 
sidered the judgment of the master, and he 
must be answerable. ‘‘ But,’’ it was said, 
‘¢ where he has neither ordered the thing to 
be done, nor allowed the servant any discre- 
tion as to the mode of doing it, I can not see 
how in common justice or common sense the 
master can be held responsible.’’ Where a 
coachman, after having used his master’s 
horse and carriage, in going upon an errand 
for his master, instead of taking them to the 
stable, used them in going upon an errand of 
his own, without his master’s knowledge or 
consent, and, while doing so, negligently ran 
into and injured the plaintiff’s horse, it was 
ruled that the master was not liable; Sheridan 
v. Charlick, 4 Daly, 438. The same rule has 
been applied in Williams v. Jones, 3 Hurls. 
& Colt. 256; in Story v. Ashton, L. R. 4 Q. 
B. 476, in P. G. & N. R. R. Co. v. 
Wilt, 4. Whart. 143; in Snodgrass v. Bradley, 
2 Grant, 43, and in Flowers v. Pennsylvania 
Railroad Co., 19 P. F. S. 210. 





From the advance sheets of Abbott’s Law 
Dictionary now in press and to be issued in 
October, by Messrs. Little, Brown & Co., of 
Boston, we present the following definition of 
‘* assault’’ as a specimen of the author’s work : 

Assault is any willful and unlawful attempt 
or offer, with force, to do a corporal injury to 
another. In explanation of the definition, it 
is to be observed: 1. That the attempt or 
offer must be willful. An accidental or unin- 
tended demonstration of violence is not an 
assault. Some of the decisions, indeed, take 
the position, unqualifiedly, that to constitute 
assault the threatening acts must be animated 
by a purpose to hurt; and, if this purpose is 
disproved, there is no assault. But other 
cases seem to warrant a broader definition, 
and to sustain the view that acts willfully com- 
mitted, which evince a purpose to do a per- 
sonal injury, and which would do an injury if 
completed, or if not intercepted, may consti- 
tute an assault, notwithstanding the perpe- 
trator did not intend to pursue them to the 
point of actual injury. Where unequivocal 
purpose of violence is accompanied by an act 





which, if not stopped or diverted, will be fol- 
lowed by personal injury, it is an assault. 
State v. Malcolm, 8 Iowa 413. And unless 
the latter view can be conceded to some 
extent, the cases holding that the aiming of 
fire-arms which the accused knew,but the com- 
plainant did not know, were not loaded, is an 
assault, cannot be sustained. Of the three 
following definitions, it will be seen that the 
first makes an actual intent to hurt, in the 
breast of the assailant, an essential element ; 
while the other two are satisfied by acts which 
evince such intent, coupled with ability: 


An assault is an offer or an attempt to doa corporal 
injury to another; as by striking at him with the hand, 
or with a stick, or by shaking the fist at him, or pre- 
senting a gun or other weapon within such distance as 
that a hurt might be given, or drawing a sword and 
brandishing it in a menacing manner; providing the 
act is done with intent to do some corporal hurt. 
United States v. Hand. 2 Wash. C. Ct. 435. An assault 
is an attempt, with force or violence, to doa corporal 
injury to another, and may consist of any act tending 
to such corporal injury, accompanied with such cir- 
cumstances as denote at the time an intention, coupled 
with the present ability, of using actual violence 
against the person. Hays v. People, 1 Hill 351. An 
assault is an attempt or offer, with force or violence, 
to do a corporal hurt to another, whether from malice 
or wantonness, with such circumstances as denote, at 
the time, an intention to do it, coupled with a present 
ability to carry such intention into effect. Tarver v. 
State, 43 Ala. 354. 

2. We include the word unlawful in the 
definition, believing it to be a proper element ; 
that is an offer or use of force, in the exer- 
cise of one’s rights, or the performance of 
one’s duty, is not properly an assault. It 
may, indeed, be urged that the act is an 
assault, but is justified by the right or duty; 
and the distinction is, of course, purely ver- 
bal. But the proper use of the term seems to be 
to confine it to unlawful conduct. Bouvier gives 
unlawful as a part of the meaning; so does 
Finch (Law 202); and it was held in United 
States v. Lunt, Sprague 311; 8 Mo. L. Rep. 
N. 8. 622, that, in an indictment for an assault 
with a dangerous weapon, the word assault 
carries with it an allegation of illegality. But 
many of the definitions given omit unlawfully ; 
the three quoted above, and those by Black- 
stone and Hawkins, for example; also the fol- 
lowing : 

Assault is an attempt or offer, with force and vio- 
lence, to do acorporal hurt to another; as by striking 
at him with or without a weapon. But no words 
whatsoever, be they ever so provoking, can amount to 
an assault. Jacobs; Wharton: 

3. Assault, as popularly used. includes vio- 


lence; but, as a law term, it is limited to the 
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attempt or offer to use, and does not include 
the actual use of force. The word occurs, 
perhaps, most frequently in the phrase assault 
and battery, in construing which the two 
nouns are to be carefully discriminated. As- 
sault covers only the offer, the threat in ac- 
tion; the actual use of force is embraced by 
battery. In all the ordinary cases of criminal 
violence, the two are combined, in fact, hence 
they have from the earliest times been com- 
bined in the name; and assault and battery is 
in common use as designating what is to all 
ordinary intents a single offense. There may 
be, however, a punishable assault, without any 
battery being involved; as where the inten- 
tion is abandoned, or the attempt is frustrated, 
before actual use of violence; and in tres- 
pass for assault and battery, a defendant may 
be found guilty of the assault and not guilty 
of the battery. It seems safe to say that 
there can be no battery without a preliminary 
assault. The practical utility of using the 
double name is doubtful. Offenses, general- 
ly, include an offer or attempt, as well as an 
actual commission ; and why the two elements 
should be so carefully discriminated in the 
name, in the case of battery, and not in other 
cases, is not obvious. It would seem that assault 
might be reserved for the offense of offering 
or attempting violence not followed by an act- 
ual use of it; and that battery alone was a 
sufficient name for the unlawful use of vio- 
lence, the preliminary attempt being treated as 
merged in the commission, as in other of- 
fenses. But the employment. of the phrase 
assault and battery is very general; while as- 
sault is, in popular language, often emploved 
as including battery. The authorities, how- 
ever, sustain the distinction between the two. 
4. Some demonstration of force capable of in- 
juring the person is essential ; mere threats do 
not constitute an assault, if unaccompanied 
by an offer or attempt to strike. Smith v. 
State, 39 Miss. 524; State v. Mooney, Phill. 
L. 434; and see the definition by Jacobs, 
quoted above. But the violence involved and 
injury portended may be the very slightest. 
5. An act done with the consent of the person 
affected is not an assault. This is implied in 
the term corporal injury. What is done to a 
consenting person is not an injury in the legal 
sense, volenti non fit injuria. Thus, though a 
child of tender years can not legally consent 





to sexual intercourse, yet she may consent to 
an attempt to commit it; and an attempt 
made with her consent is not an assault. Reg. 
v. Cockburn, 3 Cox Cr. Cas. 543; Reg. v. 
Read, Id. 266, 2 Car & K. 957,2 Den. Cr. 
Cas. 377; Rex v. Mehegan, 7 Cox Cr. Cas. 
145. But there must be actual consent in 
these cases; mere omission to resist, or con- 
sent obtained by fraud, is not enough to de- 
prive the act of the character of an assault. 
Reg. v. Case, 4 Cox Cr. Cas. 220, 1 Den. Cr. 
Cas. 580. 





TRADE-MARK CASES. IL. 





Having shown in our former paper that trade- 
marks do not come within the letter of the con- 
stitutional provision relating to patents and 
copyrights, our next inquiry will be, do they 
come within its spirit and purpose? 

The theory of the Constitution in providing 
for the encouragement and protection of au- 
thors and inventors, by the grant of patents 
and copyrights, has been explained. They 
were a meritorious class, whose labors were 
recognized as resulting in the public good, but 
the common law gave them no encouragement, 
because no protection. Therefore there was 
need for express legislation. The purpose of 
the Constitution, therefore, was—first, to in- 
duce authors and inventors to disclose their 
works and make them known, that they might 
be enjoyed by the public under restrictions, 
at first, it is true; second, to surrender them 
altogether to the public, after a limited monop- 
oly, so that the public might enjoy them free 
from all restrictions. When the right to prac- 
tice the invention, or print and sell the writing, 
was surrendered after the termination of the 
patent or copyright, such surrender was con- 
templated as a thing of value, likely to ‘‘ pro- 
mote the progress of science and the useful 
arts,’’ and as the chief part of the considera- 
tion for which the grant was made. 2 Story 
on Const., sec. 1152; Grant v. Raymond, 6 
Pet. 241. ‘* Patents are granted to inventors 
not for their benefit simply, but for the purpose 
of benefiting the public by encouraging invent- 
ors to make inventions which may be useful to 
the public when placed at their disposal.’’ 
Ransom v. Mayor, 1 Fish. 255; Kendall v. 
Winsor, 21 How. 327. The Constitution recog- 
nizes the necessity for some special inducement 
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to authors and inventors to make known their 
works, and, therefore, provided such special 
inducement. But surely there can be no need 
for any special encouragement to induce a 
tradesman to make his trade-mark as widely 
known as it is possibie for him to make it. 
Does he not derive benefit from its use only in 
so far as it is made public? One may very 
well derive profit from the secret practice of 
his invention. But a secret trade-mark is not 
only a thing of no value, but is, in fact, a con- 
tradiction in terms. There can be no such 
thing. There is not the slightest incentive be- 
yond his own self-interest needed, therefore, 
to induce a tradesman to make his trade-mark 
public. In this respect, therefore, the consti- 
tutional provision, if it be construed to apply 
to trade-marks, is simply an idle thing, that 
effects nothing more than would have been 
effected without it. 

But another purpose of the law in granting 
patents and copyrights is that, after the ter- 
mination of a limited period, the public shall 
have free use of the invention or work entirely 
unrestrained by the author or inventor. And 
such free public use is supposed to constitute 
a valuable consideration that passes to the 
public—is supposed to ‘‘ promote the progress 
of science and the useful arts.’’ Now, in the 
first place, a trade-mark does not continue 
merely for a limited time. Humanly speaking, 
it may continue forever. How long have the 
marks of Wostenholm, Rodgers Sons, and 
Wedgwood been in existence, and who can 
say when they will cease to be used by the 
proprietors? But when the right does cease 
to be exclusive—when it does become public 
property, so that any one and every one is at 
perfect liberty to use it—what then? Does a 
valuable consideration thereby pass to the 
public? If what was once known to the public 
as A’s trade-mark at length ceases to belong 
exclusively to A, and may be used freely by 
B, and C and D, what benefit accrues to the 
public, to purchasers in general, beyond the 
privilege of being cheated to their heart’s con- 
tent? If I buy goods with A’s trade-mark 
upon them, I do so presumably because I want 
A’s goods, and expect to getthem. But if B, 
and C, and D may all put A’s mark upon their 
goods also, is the result anything but mischief 
both to A himself, and to all who wished to 
buy A’s goods, the public? If this were the 


12 the only art or science promoted would be 





that of robbing A and cheating his customers. 
In fact, the right to use a particular trade- 
mark is of no possible use to any one except 
dishonest men, unless it does remain exclusive. 
Browne on Trade-marks, secs. 303, 679. And 
when it ceases to be exclusive, not only is it 
of no use, but it becomes a most mischievous 
thing, both to its original proprietor and to 
the public. 

Thus we have shown trade-marks not to be 
within either the letter or the spirit of the 
constitutional provision relating to patents 
and copyrights. In fact it is highly improba- 
ble that any of the framers of the constitution 
ever had to do with the law of trade-marks, 
or ever contemplated any legislation respect- 
ing them. The law relating to trade-marks 
is of very recent origin. In Coddington’s 
‘* Digest of the Law of Trade-Marks,’’ contain- 
ing cases in the courts of France, Ireland, 
Canada, Great Britain and the United States, 
from the earliest reported decisions down to 
1878, though the first case arose about the 
middle of the sixteenth century, for 150 years 
following, only six cases could be found. 
From 1805 the cases, English and American, 
are as follows: 1805 to 1815, 3 cases; 1815 
to 1825, 5; 1825 to 1835, 6; 1835 to 1845, 


-13; 1845 to 1855, 46; 1855 to 1865, 104; 


1865 to 1875, 168. The earliest American 
case noted in Law’s ‘‘ Digest of Patent, Copy- 
right and Trade-Mark Cases,’’ covering a pe- 
riod from 1789 to 1862, is, I believe, the case 
of Snowden v. Noah, Hopk. Ch. R. (N. Y.) 
353. That case was decided in 1825. Leg- 
islation has been equally tardy on this sub- 
ject. Browne on Trade-Marks, sec. 26. It 
is a significant fact in this connection that, 
although Congress has exercised its power to 
grant patents and copyrights constan‘ly, hav- 
ing passed laws with reference thereto at its 
very first session (Act of 1790, ch. 7, Pat- 
ents; ch. 15 Copyrights, 1 Stat. at Large, 
109, 124,) and repeatedly added to, changed, 
and systematized them ever since, it had 
never, until the act of July 8, 1870, attempted 
to deal with trade-marks, at least as a subject 
of general legislation. The whole matter was 
left for eighty years to the individual states— 
to the common law as moulded by the courts 
of England and of the states. The only pro- 
tection afforded to the proprietors of a trade- 
mark was such protection as the common law, 
as enforced by the state courts, aided in some 
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of the states—as New York, California and 
Missouri—by state statutes, afforded. In the 
application of the India Rubber Comb Com- 
pany, 8 O. S. 907, the commissioner of pat- 
ents surmises that the principal objects of the 
act of July 8, 1870, are ‘‘to better protect 
these common law interests in the courts of 
the United States, and to extend its privileges 
to citizens of those foreign countries which 
afford the same protection to citizens of our 
country.’’ But the act of 1870 was not an 
extension of these privileges; if by this it be 
meant that the act conferred a right where 
none before existed. The right of an alien 
friend to sue for the infringement of his trade- 
mark, was well-established long before the act 
of 1870. In England, in Collins Co. v. Brown, 
3K. & T. 423; Same v. Cohen, id. 428; in 
this country, in the state courts, in Taylor v. 
Carpenter, 11 Paige, 296 (N. Y. 1845); Same 
v. Same, 2 Sandf. Ch. 614; Coates v. Hot- 
brook, 2 Sandf. Ch. 595-6-8; and in the 
United States Courts, in Taylor v. Carpenter, 3 
Story, 464; Same v. Same, 2 Woodb. & M. 
9; Coffeen v. Brunton, 4 McLean, 520 
(1849). 

If the power of Congress to deal with trade- 
marks be derived from the section of the con- 
stitution relating to patents and copyrights, 
there follows a consequence which the court, 
in Duwell v. Bohmer, perhaps, hardly con- 
templated, viz: the state courts have no right 
to entertain jurisdiction of trade-mark cases at 
all. There is very strong authority for the 
position that the whole power granted to Con- 
gress in Act. I; Sec. 8, Clause 8, is exclusive 
of the states—that the power to secure to au- 
thors and inventors the exclusive right to their 
works fora limited time is vested solely in 
Congress; that the state ‘‘ can not limit, con- 
trol or even exercise that power.’’ Woolen 
v. Banker, 5 Rep. 260. So Cranson v. Smith, 
5 Cent. L. J. 386; Ha parte Robinson, 2 Biss. 
309; Hallida v. Hunt, 70 Ill. 109; Helm. v. 
Bank, 43 Ind. 167; Grover S. M. Co. v. But- 
ler, 53 Ind. 454; Read v. Miller, 1 Biss. ; 
Anthony v. Carroll, 9 O. S. 200. Story says 
the power was given to Congress expressly to 
avoid the danger of different and conflicting 
regulations on the subject by the states, a re- 
sult which would practically destroy the value 
of the right to those for whose benefit the pro- 
vision was intended. ‘*The states could not 





separately make effectual provision for the 
case.’? 2 Story on Const., sec. 1152; 2 
Kent’s Com. 366. Congress has fully and 
completely exercised the power conferred by 
this section ever since its grant. This is suf- 
ficient to exclude the states from all jurisdic- 
tion over the whole subject matter of this sec- 
tion. And so it has been repeatedly decided. 
Dudley v. Mayhew, 3 N. Y. 9; Parsons v. 
Barnard, 7 Johns. 144; Gibson v. Wood- 
worth, 8 Paige, 134; Hovey v. Rubber T. Co. 
57 N. Y. 119. Every action relating to 
trade-marks, therefore, which has been heard 
and passed upon by the state courts since 
July 8, 1870 (and there have been hundreds) 
has been improperly brought and has been 
heard without authority! All judgments and 
decrees of the siate courts, rendered in such 
cases since that date (if not, indeed, ever 
since the power was vested in Congress by the 
Constitution, if that power be exclusive) are 
utterly void! In tact, if a ‘‘ trade-mark law is, 
in any fair sense, a copyright law,’’ this is un- 
doubtedly the case, for, ‘the jurisdiction 
vested in the courts of the United States * 
* * shall be exclusive of the courts of the 
several states—in all cases arising under the 
patent right or copyright laws of the United 
States.’’ Rev. St., sec. 711. For we take 
it, it could not have been the intention of 
Congress in passing the act of March 3, 1875, 
broad and general and affirmative only in its 
terms, thereby to repeal these special provis- 
ions of the Revised Statutes. Certainly it has 
never entered the head of any lawyer, since 
March 3, 1875, to bring a patent suit in a 
state court. In truth, since the right to a 
trade-mark is not a right arising under any law 
of the United States; since it is a right which 
Congress does not, even in the act of 1870, 
pretend to create or confer (‘*‘In respect to a 
trade-mark the statute does not authorize the 
commissioner of patents to issue any letters 
patent therefor, or to issue any certificate 
containing a grant thereof.’’ Smith v. Rey- 
nolds, 3 O. S. 214; Browne on Trade-Marks, 
sec. 382 and 357)—the only ground of juris- 
diction of the Federal Courts over cases in 
which both parties are citizens of the United 
States, is that they are citizens of different 
states. 


The mere fact that a trade-mark is registered 
in the U. S. Patent Office can make no differ- 
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ence. The only advantage obtained by such 
registration is that the certificate of registra- 
tion may be useful as evidence in establishing 
the date of adoption and use. Smith v. Rey- 
nolds, 3 O. S. 214; Browne on Trade-marks, 
sec. 381; Dutcher Temple Co., Commissioner 
of Patents, Decisions for 1871, p. 249. In 
this last case it was inferred that registry under 
the act supplied the place of long use at com- 
mon law. But the Commissioner was wrong in 
supposing either that the mere fact of registry 
created any right that did not already exist, or 
that long use was absoiutely essential at com- 
mon law. Property in a trade-mark may be 
acquired by a week’s use, even though the 
article marked with it has attained no special 
reputation under that designation. Hall v. 
Barrows, 4 De G., J. & S. 150; Glen & Hall 
Mnfg. Co. v. Hall, 61 N. Y. 226; McAndrews 
v. Bassett, 10 Jur. (N. S.) 550; High on In- 
junctions, sec. 672. ‘‘ What time is required 
for the perfection of title? * * * The 
moment one who has selected a symbol to in- 
dicate his merchandise applies the mark to his 
goods, the act is complete. The avowal of his 
intention to adopt, his registration of the mark, 
and notice to the whole world, do not consti- 
tute adoption; but apply the mark to the ar- 
ticles for sale, and eo instanti, the act is com- 
plete.’” Browne on Trade-marks, sec. 52. 
That is, it is the adoption and actual use that 
creates the title, not the mere registration. 
Immediately a patent issues, the title to the 
invention is complete. The patentee may put 
away his patent in a closet, and never use the 
invention ; but his right to exclude others from 
using it will remain in full vigor. This is not 
so with a trade-mark. If the registrant never 
uses it, there is no doubt that some one else 
may. Browne on Trade-marks, sec. 129. 

The mere fact, therefore, that a trade-mark, 
the title to which is in dispute, has been regis- 
tered under the act of Congress, will not con- 
stitute such a dispute a ‘‘ case arising under 
the Constitution or laws of the United States,”’ 
such as a patent or copyright suit would be. 
Wolf v. Barnett, 13 Am. Rep. 114, was an 
action for damages for the imitation of the 
plaintiff ’s trade-mark, which had been regis- 
tered in the Patent Office. It was objected 
that the certificate of registration was informal 
or defective in some particular, and therefore 
it should not be admitted ss evidence. The 
court said: 


‘¢ This is not a suit to enjoin the 








infringement of a copyright, the courts of the 
United States alone having jurisdiction in such 
cases."’ And the difference could not have 
been in the mere form of the action or the re- 
lief sought, for the Federal Courts have juris- 
diction of all cases under the copyright laws, 
actions for damages as well as suits for in- 
junction and account—“‘ all suits at law or in 
equity.”” U. S. Rev. Stat., secs. 629, [9]. 
‘* Trade-marks are the property of their own- 
ers, independently of statute, and are not the 
subject of patent. Inventions and discoveries 
are different. In those no property exists at 
common law, and they are protected only in 
consequence of the constitutional provision on 
the subject, which does not apply to trade- 
marks.’’ Rodgers v. Philip, 1 O. S. 31. 
Dayton, O. Wo. Ritcute. 








LICENSE TO USE DRIVEWAY — NON-SUIT. 





THAYER v. JARVIS. 





Supreme Court of Wisconsin, January Term, 1878. 


Hon. E. G. RYAN, Chief Justice. 
‘* ORSAMUS COLE, 
“Wo. P. Lyon, 

‘© DAVID TAYLOR, 
* HARLOW 8S. ORTON, | 


Associate Justices. 


1. LICENSE TO USE DRIVEWAY.—A license to use 
a driveway, until revoked, is as effectual to sustain an 
action for injuries received while driving thereon as 
would be proof that the driveway was a public or pri- 
vate way by grant or prescription, over which plaintiff 
had lawful right to drive. 

2. WHERE A MOTION FOR A NON-SUIT has been 
granted for insufficient reasons, still if the record dis- 
closes any sufficient ground for it, the non-suit will not 
be disturbed. 


Rogers & Hover, for appellant; Finches, Lynde 
& Miller, for respondent. re te aer 


Lyon, J., delivered the opinion of the court: 


This action was brought to recover damages for 
the alleged negligence of the defendants in plac- 
ing and leaving in an open space, or passage-way 
for teams. in the rear of their store, in the city 
of Milwaukee, certain caustic substances, through 
which the teamster of the plaintiff drove the team 
of the latter, by means whereof the horses were 
injured. 

It appears that the defendants occupied a store 
on the east side of West Water street, as tenants 
of the owners. ‘There were several stores in the 
same block. On the north and south sides of the 
block were alleys or passage-ways for teams, ex- 
tending irom the street to the Milwaukee River. 
A space about thirty feet wide was left open in the 
rear of the stores along the river, connecting with 
the two alleys just mentioned. For many years 
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before, and down to the time of the alleged injury, 
the alleys and open space along the river had been 
and were constantly used by the owners and lessees 
of such stores for the purposes of their business as 
a passage or driveway for teams, without objection 
from any one. When his horses were injured the 
plaintiff was engaged in hauling goods with them 
for Webster Brothers, who occupied a store in 
the same block adjoining that occupied by the de- 
fendants. 

For the purpose of showing that the plaintiff's 
horses were lawfully at the place of injury, it is al- 
leged in the complaint that, when the store occu- 
pied by the defendants was erected, “an alley was 
thrown out or opened by the owner or owners of 
said premises for the mutual and common use and 
benefit of all the owners of lots and stores in said 
block, in the rear of said stores, which alley ever 
since has been used by the public and owners and 
occupants of said several stores and premises, and 
their several customers and employees, under said 
arrangement and agreement of the several owners 
and occupants thereof.”’ 

The answer of the defendants contains denials 
of most of the material allegations of the com- 
plaint, and also an express denial that, at the time 
of the injury complained of, the plaintiff ‘‘ was 
lawfully with his team of horses in said alley, or 
on said open space, but was, if there at all, there 
as a trespasser.” 

On the trial the plaintiff proved, in addition to 
the facts above stated, that his horses were injured 
in the manner stated in the complaint, while 
engaged in hauling goods for Webster Brothers, 
and that his teamster was ignorant of the caustic 
nature of the materials depesited in the open 
space or alley. He also gave evidence tending to 
prove that such materials were deposited there by 
defendants. 

At the close of the plaintiffs proofs, the court, 
on motion of the defendant, non-suited the plain- 
tiff. A motion for a new trial was afterwards 
made and denied, and judgment for costs was 
rendered against the plaintiff. From such judg- 
ment the plaintiff has appealed. 

The motion for a non-suit was put upon the 
ground that there was no proof that the place 
where plaintiff’s horses were injured was a public 
highway, but the record fails to disclose the 
grounds upon which the court granted the motion. 
Were this otherwise—and had the motion been 
granted for insufficient reasons—still if the record 
discloses any sufficient ground for it the non-suit 
will not be disturbed. 

One of the issues in the case is, whether the 
plaintiff's horses, when injured, were lawfully at 
the place of injury. It is alleged in the complaint 
that they were lawfully there and this allegation is 
denied in the answer. ‘True, the grounds of the 
right claimed are stated in the complaint, and the 
right is derived from certain alleged acts and 
agreements of the owners and occupants of the 
block, but the answer directly tenders the broad 
unqualified issue of the right of the plaintiff to drive 
his team through the open space in which the injury 
occurred. It seems to us that under these plead- 
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ings, it was competent for the plaintiff to show 
that his horses were lawfully there, and that to this 
end, he might show that the place was a passage 
way for teams doing the work of Webster Brothers, 
made so either by grant, prescription or license. 

The plaintiff did not attempt to show any right 
of way there by grant or prescription, but he did 
prove a state of facts from which the jury might 
well have found that he had a license from the 
owners and lessees of the block, including the 
defendants, to drive there when doing the work of 
Webster Brothers. Such a license, until revoked, 
is as effectual to sustain this action, as would be 
proof that the alleys or open spaces are public or 
private ways by grant or prescription, over which 
the plaintiff had lawful right to drive his team. 

But if there is avariance between the allegations 
of the complaint and the proofs in respect to 
such right of passage at the point of injury, it is 
immaterial. The evidence of the long-continued 
and uninterrupted user by the occupants of the 
block, of the open space as a passage-way for 
teams, was received witheut objection. In view of 
the issue they tendered, the defendants could not 
have been misled or prejudiced by it. At any rate, 
they offered no proof that they were misled by it, 
and in the absence of such proof the variance (if 
there was a variance) is immaterial, and should be 
disregarded, or the complaint amended to cor- 
respond with the proofs. R.S., ch. 125, sees. 33 
and 34. Certainly there is no ground here for say- 
ing that the cause of action, in its entire scope and 
meaning, is improved, for the fact is clearly other- 
wise. 

The question of the negligence of the respective 
parties was for the jury. Upon the evidence before 
us we can not say, as matter of law, either that 
the injury complained of was not caused by the 
negligence of the defendants, or that the plaintiff ’s 
teamster was guilty of negligence which contrib- 
uted thereto. 

We find nothing in the record which is necessa- 
rily fatal to the plaintiff’s right to recover in the 
action, and hence we think the non-suit should not 
have been ordered. 

Judgment reversed, and cause remanded for a 
new trial. 


a — 


PRACTICE IN THE FEDERAL 
COURTS. 


EQUITY 





LOWENSTEIN v. GLIDEWELL. 





Circuit Court, Eastern District of 
Arkansas, June, 1878. 


United States 


Before Hon, H. C. CALDWELL, District Judge. 


1. SUBPGENA TO ANSWER CROSS-BILL—WHEN SER- 
VICE ON SOLICrroR Goop. — The general chancery 
rule is, that service of subpeena to answer a cross-bill 
can not be made upon the solicitor of the plaintiff in 
the original bill, but to this rule the United States Cir- 
cuit Court recognizes two exceptions, one in cases of 
injunctions to stay proceedings at law, and the other in 
cross suits in equity, where the plaintiff at law in the 
first and the plaintiff in equity in the second case reside 
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beyond the jurisdiction of the court, and this only for 
the purpose of preventing a failure of justice. 

2. BILL—CROss-BILL—DISMISSAL— DECREE.—The 
plaintiffs in the original bill in an equity suit have the 
right, as a matter of course, at any time before decree, 
to dismiss their bill at their own costs; but where a 
cross-bill has been filed by defendants and service 
of process was had thereunder on the plaintiffs, or the 
latter had voluntarily entered their appearance there- 
to, then the defendants would be entitled to a decree 
pro confesso on such cross-bill on a dismissal of the 
original bill by the plaintiffs, after the lapse of the time 
allowed them by the rules to answer. ‘ 

8. THE BILL AND Cross-BILL IN Equity do not 
necessarily constitute one suit, and the service of a sub- 
pena onthe defendants in the cross-bill is necessary 
to bring them into court on such cross-bill, unless 
they voluntarily enter their appearance thereto, which 
is ordinarily done. 

Erb, Summerfield & Hrb, for plaintiffs; Dodge 
& Johnson, for Partee and wife. 

The plaintiffs filed their bill to foreclose a deed 
of trust on real estate. R. D. Partee and wife 
among others were made defendants upon the alle- 
gation that they had some interest in the said. 
mortgaged premises, or some part thereof, as 
purchasers, judgment creditors or otherwise, which 
interests, if any, have accrued subsequent and are 
prior to complainants’ lien and subject thereto. 
Partee and wile answered, alleging they were the 
owners in fee of the property by purchase from 
one Christman, from whom Parish, the grantor in 
the deed of trust, derived his title; that the sale 
of the premises by Christman to Partee and wife 
was made long before the conveyance by Christ- 
man to Parish, and Parish to plaintiffs; that all 
these parties had full notice of the purchase by 
Partee and wife; that a suit for specific perform- 
ance of the contract for the sale of the property, 
was brought by Partee and wife against Christman 
in the Pulaski Chancery Court, and was pendiag 
at and before the conveyance of the property by 
Christman io Parish and Parish to plaintiffs, and 
that said parties had notice of the pendency of 
such suit, and that that court decreed a conveyance 
of the property from Christman to Partee and 
wife, the title under such conveyance to relate 
back to the 20th day of December, 1876. 

Partee and wife also filed a cross bill against the 
plaintiffs setting up the same facts set out in their 
answer, and praying for the cancellation of the 
plaintiffs’ deed of trust and for a decree against 
plaintffs for the rents and profits of the property 
received by them hetween the 23d of January, 
1877, and the 27th of December, 1877, from the 
trustee in the deed of trust, who was in possession 
as such under said deed, and collected the rents of 
the property and paid the same to the plaintiffs 
for the period mentioned. The cross-bill was 
filed February 4th, 1878. No process has issued 
thereon, and the defendants who are plaintiffs in 
the original bill have not entered their appearance 
thereto. 

The plaintiffs in the original bill now move for 
leave to dismiss the same. ‘To this motion Partee 
and wife, who are named among the defendants 
in the original bill and who are plaintiffs in the 





cross-bill, object, and they also move for a decree 
pro confesso on their cross-bill. 

Plaintiffs claim the dismissal by them of the 
original bill operates to dismiss the cross-bill. 


CALDWELL, J.: 


The plaintiffs in the original bill have the right, 
as a matter of course, at any time before decree to 
dismiss their bill at their own costs. 1 Barb. 
Chan. Pr. 225, 228; 1 Daniels on Pl]. and Pr. 792. 

The cause is not at issue on the original bill—no 
replication to the answer having been filed—and 
the defendants in that bill under rule 66 might 
have obtained an order, as of course, for a dismis- 
sal of the suit for this reason. 

The motion of plaintiffs to dismiss their bill is 
granted and the same will be dismissed at their 
costs. 

The motion of plaintiffs in the cross-bill fora 
decree pro confesso thereon against the defendants 
therein named is denied. 

If the defendants in the cross-bill had been 
served with process, or had voluntarily entered 
their appearance to the cross-bill, the plaintiffs 
therein would have been entitled to a decree pro 
confesso after the lapse of the time allowed defen- 
dants by the rules to answer. 

The bill and cross-bill in equity do not necessa- 
rily constitute one suit, and according to the 
established practice in equity the service of a sub- 
poeena on the defendants in the cross-bill, although 
they are parties in the original bill and in court 
for all the purposes of the original bill, is necessary 
to bring them into court on the cross-bill, unless 
they voluntarily enter their appearance thereto 
which is the usual practice. And the general 
chancery rule is, that service of the subpoena in 
chancery to answer a cross-bill cannot be made 
upon the solicitor of the plaintiff in the original 
bill. 1 Hoffman’s Chan. Pr. 355 and note 4. 

In the chancery practice of the Circuit Courts of 
the United States there are two exceptions to this 
rule: (1) In cases of injunctions to stay proceed- 
ings at law, and (2) in cross-suits in equity where 
the plaintiff at law in the first and the plaintiff in 
equity in the second case reside beyond the jurisdic- 
tion of the court. In these cases,to prevent a failure 
of justice, the court will order service of the sub- 
poena to be made upon the attorncy of the plaintiff 
in the suit at law in the one case, and upon his 
solicitor in the suit in equity in the other. Eckert 
v. Bauert.4 Wash. 370; Ward v. Sebring, Ib. 472; 
Dunn v. Clark, 8 Pets. 1; and for application of 
analogous principles to parties to cross-bills, see 
Schenck v. Peay, 1 Woolw. 175. 

It not unfrequently occurs that the facts consti- 
tuting defendant’s de:ense to an action or judg- 
ment at law are of a character solely cognizable 
in equity; and in suits in equity it often happens 
that the defendant can only avail himself fully and 
successfully of his defense to the action through 
the medium of a cross-bill. 

In suits in these courts the plaintiff is usually a 
citizen of another state and hence beyond the jur- 
isdiction of the court, and in such cases defendants 
who desire to enjoin proceedings at law, and de- 
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fendants in equity cases who desire to defend by 
means of a cross-bill, would, but for this rule of 
practice, be practically cut off from their defenses 
by reason of their inability to make service on the 
plaintiff in the action. It would be in the highest 
degree unjust and oppressive to permit a non- 
resident plaintiff to invoke the jurisdiction of the 
court in his favor,and obtain and retain, as the 
fruits of that jurisdiction, a judgment or decree 
to which he was not in equity entitled, by remain- 
ing beyond the jurisdiction of the court, whose 
jurisdiction on the very subject matter and against 
the very party he had himself first invoked. The 
reason of the rule would seem to limit it in equity 
cases to cross-bills, either wholly or partially 
defensive in their character, and to deny its appli- 
cation to cross-bilis setting up facts not alleged in 
the original bill, and which new facts, though they 
relate as they must to the subject matter of the 
original bill, are made the basis for the affirmative 
relief asked. 

The cross-bill in this case is of this latter char- 
acter, and without deciding that this fact alone 
would preclude the court from directing service of 
the subpeena on the solicitors of the plaintiffs in 
the original bill, such an order will not be made 
atter plaintiffs have filed their motion to dismiss 
their bill—a motion grantable as of course. 

Whether the dismissal of the original bill carries 
with it the cross-bill depends on the character of 
the latter. If the cross-bill sets up matters purely 
defensive to the original bill and prays for no 
affirmative relief, the dismissal of the latter neces- 
sarily disposes of the former. But where the 
cross-bill sets up, as it may, additional facts not 
alleged in the original bill, relating to the subject 
matter and prays for affirmative relief against the 
plaintiffs in the original bill in the ease thus made, 
the dismissal of the original bill does not dispose 
of the cross-bill, but it remains for disposition in 
the same manner as if it had been filed as an 
original bill. Warrell v. Wade, 17 Iowa 96; 2 
Daniels Chan. 1556. 

The cross-bill in this case is of this character, 
and it will remain on the docket, and the plaintiffs 
therein can take such action in relation thereto as 
they may be advised, but no steps can be taken in 
the case until defendants are brought into court. 


_ 

SALES OF PERSONAL PROPERTY — 
CHANGE OF POSSESSION— CONSTRUC- 
TION OF MISSOURL STATUTE 





WRIGHT v. McCORMICK. 





Supreme Court of Missouri, April Term, 1878. 


Hon. T. A. SHERWOOD, Chief Justice. 
‘Wo. B. NaPTON, 
“ "WARWICK HouaGu, 

* E.H. Norton, 

“ =6JOHN W. HENRY, 


Associate Justices. 


THE change of possession, contemplated by 1 Wag. 
Stat. 281, sec. 10, must be open, notorious and une- 
quivocal, such as to apprise the community, or those 
accustomed to deal with the party, that the property 





has changed hands and the title passed, and to pre- 
clude the hazard of the seller obtaining a false credit 
from the continuance of his apparent ownership. 
Hence, held, that the retention of the old sign, in this 
case, amounted to a declaration to the public that the 
former owner was still proprietor, and gave the trans- 
action such an equivocal character that it should have 
been declared fraudulent as a matter of law. 


Snoddy & Short and Bridges & Sloan, for respon- 
dent; B. G. Wilkerson and W. S. Feliz, for appel- 
lant. 


HovueGu, J., delivered the opinion of the court: 


Tnis was an action brought by the plaintiff, 
under the statute relaving to the claim and deliv- 
ery of personal property, against the sheriff of 
Pettis county, to recover certain property seized 
by him on the 30th day of October, 1874, under a 
writ of attachment against Charles A. Doherty, a 
dealer in cigars and tobacco, in Sedalia. The 
plaintiff claimed title under a sale of said goods 
made to him by said Doherty on the 28th day of 
October, 1874, and the validity of this sale, as 
against the attaching creditor, is the question pre- 
sented for determination. It appears from the 
record that Doherty, who was indebted and in 
failing circumstances, wrote to the plaintiff, 
Wright, who was one of his creditors and resided 
in St. Louis, that he had been sued; that he wished 
to secure his debt, amounting to $490, and that he 
had better employ Snoddy & Bridges to attend to 
the matter. Wright at once directed Snoddy & 
Bridges to secure his debt, and in doing so to act 
according to their best judgment. Doherty kept 
two establishments in Sedalia, a store in the Por- 
ter block, on Ohio street, and a cigar stand in the 
Iigen House. David Sprecher was clerk in one, 
and his brother, Newton Sprecher, was clerk in the 
other. On the 28th day of October, 1874, in con- 
sideration of the debt due by him to the plaintiff, 
Doherty executed to the plaintiff a bill of sale of 
the stock on hand,in both establishments, and 
delivered the same to Bridges. At the same time one 
of the keys to the store on Ohio street was handed 
by Doherty to Bridges, the other being retained by 
the clerk,and both clerks were informed by Bridges, 
in the presence of Doherty, that he had bought 
the goods in both places of business, and they were 
instructed to account to him for all sales thereaf- 
ter made by them, and not to permit Doherty to 
have any further control over the goods. Both 
places of business were kept open, and sales made 
thereat as usual, after the execution of the bill of 
sale, and the same sign, ‘“*C. H. Doherty, dealer in 
cigars and tobacco,’? was kept up at the store, 
which had been there for months prior to the sale. 
Nor was any change made at the cigar stand to 
indicate a change of ownership. After the sale, 
and before the attachment, Doherty was trequently 
at the store, and occasionally made sales of goods 
therein, but as appears from the testimony of 
Bridges, without his knowledge or consent. New- 
ton Sprecher testified that he was paid by Doherty 
for his services at the cigar stand, up to the morn- 
ing of the attachment. The court refused all the 
instructions asked by the defendant, and of its 
own motion gave the following: 
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1. That if it appear from the evidence that at 
the time of the alleged sale from Doherty to plain- 
tiff, Doherty had the contro] or was in possession 
of the goods sold, the plaintiff cannot recover in 
this action, unless the court, sitting as a jury, is 
satisfied from the evidence that the sale was ir 
good faith and for a valuable consideration, and 
accompanied by a delivery of the goods so sold in 
a reasonable time, (regard being had to the situa- 
tion of the property) and such sale and delivery 
was followed by an actual and continued change of 
the possession of the thing sold. 

2. It is necessary to the validity of the sale 
from Doherty to plaintiff that the change of the 
possession of the thing sold, as required by the 
first instruction above, from Doherty to plaintiff, 
was actual, exclusive, visible. and continuous up 
to and at the time of the levy of the attachment; 
and if the court,sitting as a jury, believes from the 
evidence that the plaintiff did not, in good faith, 
purchase said goods, or that there was no actual, 
continued and visible change of possession and 
control of said goods sold, prior to levy thereon 
of the defendant, the finding must be for the defen- 
dant. 

3. If the court, sitting as a jury, believes from 
the evidence, that prior to the levy by defendant 
on the goods sold, the plaintiff, by his agent, 
Bridges, in the presence of Doherty, or with his 
assent and concurrence, notified and informed the 
Sprechers, who had before, and up to that time, 
been agents and clerks of said Doherty, that he 
had bought said goods, and that they were to act 
for plaintiff in any further charge or dealing with 
said goods, and that Doherty was to have no fur- 
ther control of, and nothing further to do with the 
goods sold, and further believe that with the plain- 
tiff’s assent,Doherty had nothing further to do with 
the goods or with the possession or control of the 
Saine, then in such case there was such change of 
possession, as is contemplated by instructions 1 
and 2 above. 

The court found for the plaintiff and the defen- 
dant has appealed. It has been repeatedly held 
by this court that the actual and continued change 
of possession contemplated by the statute in rela- 
tion to fraudulent conveyances, must be open, 
notorious and unequivocal, such as to apprise the 
community or those accustomed to deal with the 
party, that the goods have changed hands and that 
the title has passed out of the seller and into the 
»~urchaser. Claflin v. Rosenberg, 42 Mo. 439, 
Bishop v. O’Connell, 56 Mo. 158. 

In Lesem v. Herriford, 44 Mo. 325, it was said 
that the statute requires ‘‘such a change as to 
preclude the hazard of the seller deriving a false 
credit from the continuance of his apparent own- 
ership.”’ 

The third instruction given by the court is not 
in harmony with these decisions, and while the 
facts stated in that instruction might constitute a 
true test of. title as between the parties to the 
transaction, they are of themselves insufficient to 
notify the community at large, or the regular cus- 
tomers even of the vendor, that there had been a 


change of ownership. The retention of the old 





sign, which fact is undisputed, amounted to a 
declaration to the public that Doherty was still 
proprietor of the store, and notwithstanding the 
facts recited in the instruction, gave to the trans- 
action an equivocal character. The change of 
possession, as appears from the undisputed facts 
in the case, not having been such as the statute 
requires, should have been declared to be fraudu- 
lent as a matter of law. We are of opinion that 
the judgment should be reversed and the cause 
remanded. All concur. 


—>_-- 


DUTY AND RESPONSIBILITY OF BANK AS 
COLLECTING AGENT. 





FIRST NATION AL BANK OF TRINIDAD v. FIRST 
NATIONAL BANK OF DENVER. 





United States Circuit Court, District of Colorado, 
July, 1878. 


Before Hon. JOHN F. DILLON, Circuit Judge. 


1. BANK ACTING AS COLLECTING AGENT — LIi4- 
BILITY.—A bank which acts as the col'ecting agent of 
another bank must use reasonable diligence and care, 
and if, in consequence of a failure to do so a loss hap- 
pens, it is liable. 


2. CASE IN JUDGMENT — NEGLIGENCE — USAGE.— 
The defendant bank received from the plaintiff bank a 
sight draft for collection drawn by the plaintiff on a 
third bank against funds actually to the credit of the 
drawer; the defendant received this draft for col- 
lection January 10th, and transmitted it directly 
to the drawee, its correspondent, on the same day. It 
ought to have reached the drawee in two days. The 
drawee continued good until January 29th, when it 
failed. The drawee did not acknowledge the receipt 
of the draft, and, in fact, the draft miscarried and 
never reached the drawee. The defendant made no 
inquiries about it until February 9th. The plaintiff and 
defendant both supposed, meanwhile, that it had been 
paid. The defendant gave the plaintiff no notice of 
any kind in respect of the draft until February 11th. 
The plaintiff sued the defendant for its negligent 
omission to give it notice. Held, 1, that the defendant 
was liable. 2. That the usuage or custom set up by 
the defendant to the effect that it was not required to 
make the inquiries concerning such remittance prior 
to the receipt of the regular monthly statement of ac- 
counts between banks, was not established by the ey- 
idence. 


3. MEASURE OF DAMAGES.—Under the special facts, 
the measure of damages was the amount of tbe draft. 


Trial by Court: 

On the day of its date, the plaintiff bank drew 
the following: 
$5000. Trinidad, Col., Jany. 9th, 1878. 

Pay to the order of D. H. Moffat, Cashier, [of 
the defendant bank] five thousand dollars. 

Geo. R. 
Cashier. 
To the First Nat. Bank, 
Kansas City, Mo. - 

The plaintiff was the correspondent of the de- 
fendant bank, and buth were the corespondents 
of the above named bank at Kansas City. Defend- 
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ant (to the order of whose cashier the draft was 
payable) received the same, in due course of mail, 
January 10th, and, without delay, transmitted it 
on the same day, for credit and advice, directly 
to the drawee, the Kansas City bank. When the 
draft was drawn by the plaintiff, it had more than 
the amount actually on deposit with the Kansas 
City bank, and it at once credited the last named 
bank with the amount. According to usage the 
defendant, on receipt of the draft, credited, (Jan- 
uary 10th) the amount to the plaintiff, and charged 
the amount to the Kansas City bank. This was 
done in anticipation that the draft would reach the 
drawee, and be duly paid when it arrived. 

The letter containing the draft, which was sent 
by the defendant to the Kansas City bank, would, 
in due course of mail, have reached the drawee 
January 13th, at the latest on January 14th. The 
Kansas City bank never received the letter con- 
taining the draft. That bank continued to do busi- 
ness until January 29th, 1878, when it closed its 
doors, and afterwards the Comptroller of the Cur- 
rency appointed a receiver, and the bank is now in 
process of liquidation. If the draft had been 
presented at any time before January 29th, it 
would have been paid. The Kansas City bank did 
not, of course, acknowledge the receipt of the 
draft since its president testifies that it was never 
received. 

Singularly enough, another draft for $5,000, 
drawn about the same time, by the plaintiff, on the 
same Kansas City bank, and forwarded for col- 
lection through a bank in Pueblo, Colorado, was 
never received by the Kansas City bank,—so its 
officers testify. 

The defendant bank made no inquiries prior to 
February 9th, 1878, concerning the draft here in 
question, or why the receipt of it had not been 
acknowledged by the Kansas City Bank. The de- 
fendant’s officers assumed that it had been received 
and credited until February 9th, when, on receiving 
the monthly statement, or account current, of the 
Kansas City Bank, it learned, therefrom, that it was 
not credited with the draft in question. The de- 
fendant. immediately (February 9th), telegraphed 
the Kansas City Bank that it had, on January 10th, 
transmitted the draft which did not appear in their 
statement just received. 

On February 10th the Kansas City Bink wrote 
the defendant that it had never received the remit- 
tance. This letter being received by the defendant 
February 11th, the defendant at once, on that day, 
notified the plaintiff and charged back the amount 
to it. 
had been paid. 

The plaintiff objected to the defendant charging 
back the amount; but the defendant insisted, and 
refused upon demand to restore the credit or to pay 
the amount to the plaintiff. 

The plaintiff ’s action is against the defendant to 
recover the amount, and is based upon the defend- 
ant’s alleged negligence, as the agent of the plain- 
tiff, in omitting to give the plaintiff notice that the 
draft had not been credited or received prior to the 
failure of the drawee. The defendant denies the 
imputed negligence, and sets up, in its answer, a 


Until this the plaintiff supposed the draft 
' 





custom or usage among the banks in Colorado, to 
the effect that in transmitting bank checks and 
drafts to correspondents, on whom they are drawn, 
it was usual or customary to await the advices of 
the regular and usual monthly statement, and that 
such custom or usage did not require the defend- 
ant to make any inquiries concerning such remit- 
tances prior to the receipt of the regular monthly 
statement. 

The replication denies the existence of any such 
custom or usage, or any knowledge thereof by the 
plaintiff. 

A jury was waived, and on the trial by the court 
the facts appeared substantially as above set forth. 

Wells, Smith & Macon, for the plaintiff; Sayre, 
Butler & Wright, for the defendant. 

DILLON, Circuit Judge. 

The plaintiff treats the defendant as its agent to 
collect the draft in question, and the ground of 
the action is the alleged negligent omission of 
duty on the part of the defendant, resulting in loss 
to the plaintiff. 

I have fully examined the adjudged cases relat- 
ing to the duty and responsibility of a bank which 
undertakes to act as a collecting agent for its cus- 
tomers, or for other banks. Bailey v. Boodenham, 
16 C. B., N. S., 294; Shipsey v. Bowery Bk., 59 
N. Y. 485. They clearly show that the defendant 
bank ought to have ascertained, within a reason- 
able time, whether the draft transmitted had been 
rece‘ved by its correspondent; and, if not, to have 
advised the plaintiff thereof. The practice of 
banks to send such checks or drafts directly to the 
drawee, as in this case, is attended with some ob- 
vious additional peril, and does not weaken, if, 
indeed, it does not increase the diligence required 
of the collecting bank, in respect to inquiry and 
notice. 

The defendant bank allowed an unreasonable 
time to elapse before it made inquiry concerning 
the draft; and more than a reasonable time had 
elapsed before the failure of the Kansas City bank 
occurred. It was this negligence that caused the 
loss, since it is established by the evidence that 
the draft would have been paid if it had been pre- 
sented at any time before the suspension of the 
drawee on the 29th day cf January. Here, then, 
was an unexcused delay for fifteen or sixteen 
days to make any inquiry or give any notice. 

Aside from the custom or usage, pleaded in de- 
fense, to be noticed presently, the decisions in 
England and in this country are uniform that such 
delay to make inquiry, and omission to notify the 
party interested, as occurred in this case, impose 
a liability if loss is thereby occasioned. The al- 
leged custom or usage in derogation of the other- 
wise legal rights of the plaintiff, is one which 
scarcely seems consistent with reasonable vigi- 
lance, or the well-known practice ef business men 
and banks to acknowledge promptly the receipt of 
money remittances. The evidence in this case 
showed that it was the uniform practice to make 
such acknowledgments. The defendant claimed 
that all the banks in Denver and Colorado relied 
on the monthly statements, and that it was not 
customary or usual to inquire after remittances in 
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the interim between monthly statements. The ev- 
idence failed to show any such custom or usage 
common to all, or even to the majority of the 
banks in Denver. In fact it failed to show that 
there was any such uniform usage in the defendant 
bank, whose business seems to be well regulated. 
The cashier of the defendant frankly testified that 
if his attention had been called to the fact that no 
letter of advice had beeu received in due course 
trom the drawee, that he would have made in- 
quires. At all events the usage of the defendant 
was at mostits private usage or mode of doing 
business. It was not known to the plaintiff, and if it 
‘was invariably adhered to by the defendant, it 
was of such a nature that the plaintiff was not 
bound to take notice of it. It was shown in evi- 
dence that the defendant bank did a very exten- 
sive business; and it was claimed by the cashier, 
on the witness stand, that it was impracticable to 
look after all the paper sent forward to corres- 
pondents for credit in the interval between the 
transmission of such paper and the receipt of the 
monthly statement. But the evidence did not sus- 
tain this claim. On the contrary, it showed that 
banks, in gereral, were in the habit of so keeping 
their books asto have their attention called toa 
failure to receive advices in order that they might 
institute the needful inquiries, and that it was the 
usual practice to make such inquiries, unless upon 
the eve of the date when the monthly statement 
was due. The fact that the defendant transacts a 
large business can not relieve it from the duty of 
giving due attention to every piece of paper it un- 
dertakes to collect. The measure of diligence can 
not fluctuate with the amount of business which a 
given bank may do. And the defendant would 
not, perhaps, like to be discharged from liability 
on the ground, judicially declared, that it was not 
bound to the same degree of care as smaller banks, 
in transacting the business of its correspondents. 

I consider the liability of the defendant berond 
any reasonable boubt. Under the circumstances 
I regard the rule of damages as equally clear. 
The plaintiff had more than the amount actually 
on deposit, subject to draft in the Kansas City 
bank. The draft would have been paid if it had 
been presented in time; if plaintiff had been noti- 
fied within a reasonable time that the draft had 
miscarried, it could have protected itself against 
loss. 

The Kansas City bank has failed. There was 
no evidence what dividend, if any, its creditors 
will receive. 

The draft in question was drawn in favor of ‘he 
defendant, and it had and has the legal title there- 
to. The plaintiff, when it drew the draft, cred- 
ited it to the drawee, and charged it to the defend- 
ant, and received in turn credit from the defendant 
therefor. The defendant, having the legal title to 
draft, will be entitled to prove it as a lost instru- 
ment against the Kansas City bank, and to receive 
all dividends which may be declared. Under these 
circumstances the defendant is liable for the full 
amount of the draft, and will be entitled to hold 
the draft as its own, or to have a duplicate if it 
desires. 








There is no other practicable rule of damages in 
the position in which the case stands, and tiis rule 
can not fail to measure the exact loss which may 
eventually ensue. 

JUDGMENT FOR PLAINTIFF. 


CONSTRUCTION OF WILL — DOCTRINE OF 
ACCELERATION OF REMAINDERS. 





BLATCHFORD v. NEWBERRY. 


Supreme Court of Illinois. 
(Filed at Springfield, June 24, 1878.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
* SIDNEY BREESE, 
* TT. LYLE DICKEY, 
‘© BENJAMIN R. SHELDON, 
“© PICKNEY H. WALKER, 
“© ~=JOHN M. Scortr, 
‘¢ ALFRED M. CRaIG, 


Associate Justices. 


1. DEVISE—REMAINDER—“SURVIVORS.”— Where a 
devise is made by will of all testator’s property to 
trustees, providing for an annual payment tothe widow 
and the remainder of the net income of the estate to 
be divided between the two daughters of testator for 
life, with benefit of survivorship between them in such 
income, and after their lives, and that of the wife, the 
whole of the estate to be distributed equally between 
the lawful “surviving” descendants of testator’s broth- 
ers and sisters, and where both of the daughters have 
died without issue, the widow of the testator still liv- 
ing, but having renounced her rights under the will 
and elected to take under the statute: Held, that the 
giftof remainder over after the life estate to “survi- 
vors” means those only who survive the period of dis- 
tribution, unless a contrary intent is found in the 
will. 

2. THE PERIOD OF DISTRIBUTION is the death of 
the widow, although she elected to take under the 
statute, and the remainder to the survivors can not be 
accelerated so as to bring them into the enjoyment 
thereof before the death of the widow. 

38. THE DOCTRINE OF ACCELERATION OF REMAIN- 
DERS only applies when such a construction would not 
do violence to the intention of the testator, as ex- 
pressed in the will. 


Appeal from Cook County. 
SHELDON, J. delivered the opinion of the court: 


This case is one involving the construction of a 
will. Walter L. Newberry, a citizen of Chicago, 
made his will on the 30:h day of October, 1866, 
and died November 6, 1868. He eft a widow, and 
two unmarried daughters. By his will he devised 
and bequeathed unto two trustees his whole real 
and personal estate, after payment of certain spe- 
cific legacies of inconsiderable amount, to be held 
upon the general trusts declared in the will, until 
distribution by them to the person ultimately en- 
titled; the will containing careful directions gov- 
erning this period, the administration of the estate 
and its income. The estate was a very large one, 
of the estimated value of from four to five millions 
of dollars. 
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The will provides for an annual payment, by the 
trustees, of ten thousand dollars to the wife of the 
testator, and also gives to her certain articles of 
personal property, such as furniture, horses and 
carriages, books and paintings, and a life estate in 
the homestead, situated 1n the city of Chicago, on 
the condition that she would consent to accept the 
same in lieu of her dower-right,and all other rights 
in the estate. 

The remainder of the net income of the estate 
was tu be divided by the trustees equally between 
the two daughters for life, with benefit of survi- 
vorship between them in such income. After their 
lives and that of the wife, the whole of tke estate 
was to be by the trustees divided equally amongst, 
and distributed to, the children of the daughters, 
the child or children of either taking the whole in 
default of lawful issue of the other. There is then 
this further provision, upon which the question 
arises: ‘*In case of the death of both of my said 
daughters without leaving lawful issue,then, imme- 
diately after the decease of my wife, if she survive 
my said daughters—but if not, then immediately 
after the decease of my last surviving one of said 
daughters—my said trustees shall divide my estate 
into two equal shares, my said trustees being the 
sole judges of the equality and correctness of such 
division, and shall at once proceed to distribute 
one of such shares among the lawful surviving de- 
scendants of my own brothers and sisters; such de- 
scendants taking per stripes and not per capita. The 
other share of my estate shall be applied by my 
said trustees, as soon as the same can consistently 
be done, to the founding of a free public library, 
to be located in that portion of ‘the city of Chicago 
now known as the North Division.”’ Both of the 
daughters have died without issue and unmarried; 
one dying in February, 1874, the other in April, 
1876. The widow of the testator is still living. 
She, within one year, renounced her rights under 
the will, and took, under the law of Illinois, one- 
third of the personalty and her dower in the 
realty. 

Eight uieces and nephews, and ten grand nieces 
and nephews of the testator (the parents of the 
latter being dead) living at the death of the last 
daughter, constitute the complainants in the bill 
in chancery herein, which was exhibited in the 
circuit court of Cook County, asking a present 
distribution of the estate. The court below granted 
the prayer of the bill, and the defendants ap- 
pealed. 

The question for determination is, can there be 
now, during the lifetime of Mrs. Newberry, a legal 
division of the estate by the trustees; one-half to 
the descendants of testator’s brothers and sisters, 
and the other half to the public library. 

Complainants claim that, upon the death of the 
last daughter without issue, the class to whom the 
devise was in part made, viz: the lawful ‘ sur- 
viving descendants ’’ of testator’s brothers and sis- 
ters, was in existence and capable of taking; that 
at the time the estate became vested in the mem- 
bers of the class, the testamentary life estate, 
which was given to the widow by the will, was the 
impediment to the distribution of the estate until 





the death of the widow, and the reason of the post- 
ponement of the distribution until that event; that 
such life estate, having been extinguished by re- 
nunciation, it is, as to the complainants, the same 
as if her life had come to an end, and that the re- 
mainder to them was accelerated, under the doc- 
trine of the acceleration of remainders, so that 
they became entitled to immediate enjoyment 
thereof. 

The defendants assert that the death of the 
widow is fixed by the will as the time when the 
division and distribution by the trustees shall be 
made; and, further, that no distribution can be 
made until then—because they say that that time 
enters into the description of those who are to 
take; that the devise over is to those descendants 
only who survive the death of the wife, and, until that 
time, it can not be ascertained who the donees 
under the will are. Who are the donees in this 
devise to whom one-half of this estate is to be dis- 
tributed? They are aclass of ** surviving descend - 
ants” of the testator s brothers and sisters. The 
members of this class are to be determined by the 
event or time, to which the word “surviving ” re- 
lates. 

There are three periods here to which it may be 
claimed to relate: the death of the testator. that 
of the last daughter without issue, Julia New- 
berry, or the time appointed for the distribution, 
upon the death of Mrs. Newberry. However it 
may have been at some former time, we under- 
stand the rule now prevailing to be that, where a 
gift to survivors is preceded bya life or other 
prior interest, it takes effect in favor of those who 
survive the period of distribution, and them 
only. 

[The court here enters into a long and learned 
discussion of the cases on the question. which are 
as follows: Knight v. Poole, 32 Beay. 548; 
Stevenson vy. Gullan, 18 Beav. 590; Spur- 
rell v. Spurrell, 11 Hare. 54; Young v- Rob- 
ertson, 8 Jur. N.S. 825; Sinton v. Boyd, 19 Ohio 
St. 30; Olney v. Hull, 21 Pick. 311; Teed v. Mor- 
tou, 60 N. Y. 503.) 

This court recognized and applied the above rule 
in Ridgeway v. Underwood, 67 Ill. 419, where af- 
ter referring to Jarman on Wills (3 Am. ed. 462,) 
and Marriott v. Abell, 7 L. R. Eq. Cases, 478, as 
authority to show the existence of such a rule of 
construction, it was said: ‘* Here was a prior 
interest, which was to be extinguished by lapse of 
time before the land could be sold. The land was 
then to be sold and the proceeds to be divided be- 
tween certain of the children. Here, then, applies 
with literal exactness the rule expressed by Jar- 
man. The will provides for survivorship. It is 
indefinite in its terms, and the rule solves the 
doubt by applying the language of the testator to 
those who survive the period of distribution.”” * * 

We find it, then, to be the settled rule of law, 
that as expressed in Cripps v. Wolcott, 4 Madd. 11, 
‘¢ surviving’? means surviving at the time of the 
distribution and possession of the estate, unless a 
contrary intent is specially found in the will. We 
do not find any such Contrary intent in this will. 
The form of the gift here, too, there being none 
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except in the direction to distribute, adds to the 
strength of the rule, in confining the reference of 
the words of survivorship, to the time of distribu- 
tion. The significance which the authorities at- 
tach to such a form of gift will be found to be as 
laid down in Leake v. Robinson, 2 Mer. 363. 
To a similar effect are Vawdry v. Geddes, 1 Russ. 
& Myl. 203; Locke v. Lamb, 4 L. R. Eq. 372; Drake 
v. Pell, 3 Edw. Ch. 2673. The donees, then, here, 
are the descendants living at the time of distribu- 
tion, whenever that may be, and not those living 
at the death of Julia Newberry, unless that event 
should be coincident with the time of distribution. 
Until the time of distribution, it is not certain who 
will be alive to take then; and until that time ar- 
rives, it can not be ascertained and made certain 
who the donees are. 

So that we are brought to that which at least is 
the primary inquiry in the case. What is the time 
of distribution under the will? Hasthe period of 
distribution arrived? 

The time appointed by the testator in the con- 
tingency which has happened, the death of both 
daughters without issue, when the trustees should 
divide his estate into two equal shares and at once 
proceed to diistribute one of such shares among the 
lawful surviving descendants of his brothers and 
sisters, is ‘‘ immediately after the decease of my 
wife.’’ Complainants say. by the renunciation of 
the widow, their remainder has become accele- 
rated, under the rule of acceleration of remainders; 
so that it is as if the widow were dead, so that thus 
the appointed time of distribution has arrived. 

This doctrine of acceleration is stated by Theo- 
bald thus: ‘* Where there is a gift to A for life, 
and, after his death, to B, if A is incapable of tak- 
ing because he is an attesting witness, or from any 
other cause, or if he refuses to take, the remainder 
is accelerated. The same is the case if the life es- 
tate is revoked by the testator, or determined by a 
forfeiture clause.’? Theobold on Const. of Wills, 
450. Jarman says,1 Jar. on Wills, 3d Ed. 539: 
“The doctrine evidently proceeds upon the sup- 
position that, though the ulterior devise is, in 
terms, not to take effect in possession, until the 
decease of the prior devisee, if tenant for life, or 
his decease without issue, if tenant in tail; yet 
that, in point of fact, it is to be read as a limita- 
tion of a remainder to take effect in every [any] 
event which removes the prior estate out of the 
way.’ InJull. v. Jacobs, L. R., 3 Ch. Div. 711, 
it is laid down, ‘‘thata gift to A for life, and 
from and after the decease of A, to B, C, D, or 
any body else, means from and after the deter- 
mination of the estate; and whether the estate is 
determined by revocation or by death, or by the 
capacity of the devisee to take, or by any other 
circumstance, the life estate being out of the way, 
the remainder takes effect, having only been post- 
poned in order that the life estate may be given 
to A.”’ 

This doctrine of acceleration, however, is not an 
arbitrary one, but it is based on the presumed in- 
tention of the testator that the remainder-man 
should take on the failure of the previous estate, 
notwithstanding the prior donee may be still alive. 





And when it is the evident intention of the testator 
that the remainder should not take effect till the 
expiration of the life of the prior donee, the 
remainder will not be accelerated. The further 
language of Vice-Chancellor Malins, in deciding 
the case of Jull v. Jacobs, supra, shows clearly 
and fully the principle which governs this doctrine 
of acceleration. He said: ‘* It is perfectly clear, 
in the first place, that the children are postponed 
to the mother simply because the motheris to have 
the property for her life; but if the mother can not 
have the prceperty for her life, why are the children 
to be postponed? The reason of their postponement 
altogether ceases; they are not to have it until after 
her death, because the testator assumed that she 
would have it during her life. But he was ignorant 
of the law that if he called in his daughter to be an 
attesting witness, the very gift he made to her 
would absolutely fail. Now he has postponed his 
grand children—that is, his daughter’s children— 
solely because the daughter was to take for life; 
and if he had known that she could not take it for 
life, he would not have postponed the children until 
after her death. He would not have left her and her 
family totally destitute in the meantime. Itis a 
mere accident that the daughter can not take the 
life estate; and I am of opinion that the children 
are postponed to the daughter simply that she may 
have the property for life; and if she could not 
have it for life, the children would have it imme- 
diately.” 

In Augustus v. Seabolt, 3 Met. (Ky.) 155, where 
a prior life estate devised had failed, the devisee 
for life still living, the court refused to accelerate 
the remainder, because to do so would violate the 
plain language of the testator, and defeat his in- 
tention—the words of the devisee over in remain- 
der being after the death of the devisee for life to 
a class of children, or such of them as might be 
living at the time of the death of such devisee. 
See, also, 49 Cal. 76. * * * 

As respects the intention of the testator, which 
is tobe regarded in the interpretation of a will, it 
is not the intention to be deduced from speculation 
upon what the testator may be supposed to have 
intended, but it is the intention as spoken by the 
words in the will. In 2 Williams on Ex’rs, 7th 
Ed., 1078 marg., it islaid down: ‘The use of the 
expression that the intention of the testator is to 
be the guide, unaccompanied with the constant 
explanation that it is to be sought in his words and 
a rigorous attention to them, isapt to lead the mind 
insensibly to speculate upon what the testator may 
be supposed to have intended to do, instead of 
strictly attending to the true question, which is, 
what that which he has written means.”’ As dear- 
ing upon the testator’s intention, there are other 
words of the will which should be considered, viz: 
«In case of the death of both of my said daugh- 
ters without lawful issue, it is my will that there- 
after the portion of my estate, both principal and 
interest, which would have belonged to them re- 
spectively in case they, or either of them, had sur- 
vived, shall revert to and become a part of my es- 
tate. And it is my will, and I direct that, in the 
case of each and every bequest, and of every in- 
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stance in which I have directed my trustees to pay 
Over money to any person or persons whomsoever, 
if the person or persons to whom or for whose ben- 
efit [ have made such bequest, or directed money 
to be paid as aforesaid, shall have deceased, or from 
any cause be incapable of taking them, then the 
amount so bequeathed, or so directed to be paid 
over, shall revert to and become a part of my es- 
tate, unless I have otherwise specifically directed.” 

The gift or payment of money mentioned in the 
last sentence above would seem to include this 
homestead and annuity offered to Mrs. Newberry 
by the will, if she would consent to take the same, 
in lieu of her dower, which she became incapaci- 
tated by her election of taking, and the direction 
is not that there shall be an immediate distribution 
of the estate, but that the failing gift shall revert 
to and become part of the estate. 

**In case of the death of both or either of my 
daughters during the life-time of my wife, leaving 
lawful issue living, it is my will and I direct that 
such lawful issue shall have and receive from my 
said trustees the portion of the net income from 
my estate, which would have belonged to that one 
of my daughters from whom they are cescended, 
had she survived.” 

To this issue not only the income, but the whole 
capital is given at the time of final distribution. 
Now, supposing this last-named contingency—the 
death of the daughter leaving issue living—had 
happened, and the present claim for immediate 
distribution had been set up in behalf of such issue, 
could it then have been successfully claimed that, 
asthe widow had renounced, the estate of the 
trustees had ceased, and guardians of the minor 
son should be appointed, and the capital of the es- 
tate be at once turned over by the trustees? That 
such was the intention of the testator as disclosed 
by this will? 

[Here follow provisions of the will which show 
that testator contemplated that the trustees would 
hold and improve the estate, and that his (testa- 
tor’s) wife might renounce the will.] 

We are favored with the elaborate and able writ- 
ten opinion, delivered by the learned judge of the 
circuit court, who decided this case below. It is 
there said that there can be no doubt that had 
Mrs. Newberry not renounced but taken under the 
will, there could be no division or distribution now 
‘for tworeasons: First—The will is clear and dis- 
tinct upon this point; three lives must terminate 
before distribution can be made. Second—In the 
nature of things no division and distribution 
could be had so long as the widow’s testamentary 
estate existed. She was to derive an income from 
the whole property, and the income was an incum- 
brance upon the whole property. She was also to 
have a homestead for life out of testator’s prop- 
erty.”” We are quite unable to perceive why these 
same reasons do not exist with full force under the 
widow’s renunciation. The will is no more clear 
and distinct upon the pointin the case of one event 
than in the other. There are no words of the will 
connecting the time of final distribution with the 
so-called testamentary estate, any more than with 
the statutory one, nor in fact with either of them 
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As respects the other reason there remains 

tha same impediment in the way of distribution 

and division, to-wit: the outstanding life interest 

of the widow. Had she accepted the will it would 

have been her homestead and annuity. Now that 

she has renounced the will, it is her dower estate, 
* * * » 


We do not see how the rule of acceleration can 
be made to apply to her,so that the time appointed 
by the will for the distribution, namely, the 
death of Mrs. Newberry, can be accelerated to the 
time of the death of Julia Newberry. The prin- 
ciple of that rule is that a remainder is accelera- 
ted whenever it is apparent that the only object of 
postponing the remainder man, was that the prop- 
erty might be enjoyed by the tenant for life. The 
facts of the present case preclude the idea that the 
postponement of time of distribution was simply and 
only because of this offered testamentary provision, 
as a substitute for the dower estate of the widow, 
and it being uncertain to the mind of the testator 
whether the proferred substitute would be accepted 
or not. There is no more room to say this than 
that the postponement was because and on account 
of such primary original dower estate, which yet 
subsists and will until the death of Mrs. Newberry. 

We fail to perceive any failure here of the pre- 
cedent estate upon which the ultimute remainder 
was limited. If the time of distribution is to be 
considered as dependent on a life estate, it must 
be regarded as only contingently so on this par- 
ticular testamentary substitute, in case of its 
acceptance and that, if not accepted, it was 
dependent on the dower estate; that it is to be 
viewed as fixed with reference to whichever estate 
should ultimately be and remain the estate of the 
widow according as she should accept or renounce 
the provision under the will. A life interest, the 
dower estate, yet remains in the widow. There is 
too the trust estate. The intermediate estate is 
not gone and out of the way. We deem this view 
sufficient without noticing other objections which 
have been urged against the applicability here of 
the rule of acceleration. The testator might well 
prefer, whatever the motive, that his estate should 
be kept together during the life of the members 
of his immediate family; and he has most dis- 
tinctly shown that to have been his purpose. * * 

Upon the assumption that the period of distri- 
bution is, in true meaning,appointed, not upon the 
death of the widow but upon the termination of 
her life interest in the testator’s estate, it must 
have been in order that the division and distribu- 
tion contemplated by the testator might be made, 
and not because of the necessity of this whole 
estate to support the annuity of $10.000 to the 
widow. It was an integral complete disposition 
of his entire estate he desired to make, which could 
not be made before the falling in of the reversion- 
ary estate; and it must be taken that the rever- 
sionary estate, however arising, was the reason of 
the postponement. Until the death of the dowress, 
the reversion expectant in the dower lands will not 
be subject to the distribution. It is the plain pur- 
pose of the will that the division and aistribution 
should not be made until after the termination of 
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the three lives—only at a time after the whole 
estate should have fallen into the trustees disen- 
cumbered of all further uses for the two daughters 
or the widow. 

We can come but to the one conclusion, that the 
period of distribution appointed by the will has 
not yet arrived and will not until the death of 
Mrs. Newberry. To determine otherwise would 
seem to us tu be, in this particular, making a will 
for the testator, instead of expounding the one 
which he has made. 

The decree must be reversed and the cause 
remanded for further proceedings in conformity 
with thisopinion. Decree reversed. 
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Hon, JOHN SCHOLFIELD, Chief Justice. 
* SIDNEY BREESE, 
“« —6'T. LYLE DICKEY, 
“6 BENJAMIN R. SHELDON, 
“ ~~ PICKNEY H. WALKER. 
© 6 JOHN M. ScoTT, 
6 ALFRED M. CRalIG, 


Associate Justices. 


ASSUMPSIT — ATTORNEY’S FEES—GUARANTY—IM- 
PLIED PROMISE TO Pay.—Plaintiffs brought an action 
against defendant to recover attorney’s fees for serv- 
ices claimed to have been rendered forhim. Itappears 
that D and wife, being tenants of defendant, and hav- 
ing been injured by an engine o. a R. R. Co., subse- 
quently brought suit against tne company to recover 
damages. Thissuit ledto protracted litigation, and 
plaintiffs claim that they were retained by defendant 
to perform the legal services rendered by them. De- 
fendant denies that he employed them, but cluims that 
they were retained by D and wife, and that if he (de- 
fendant) did anything, from which a promise to pay 
them might be implied, it was after the retaining by 
D, and then it was collateral and without considera- 
tion. Verdict and judgment in the circuit court was 
for the plaintiffs and defendant appeals. The court, 
through WALKER, J., say: ‘If appellant, by an orig- 
inal undertaking, retained appellees, then it might be 
implied from circumstances. But if appellees were 
employed by the D’s, anything appellant might have 
done or said would not have created any liability on 
his part, without a new consideration and an express 
promise in writing to answer for the performance of 
the agreement of the D’s. An original contract may 
be implied from circumstances, but a collateral agree- 
ment to answer for the debt, default or miscarriage of 
another person can not, as the statute requires that 
such ayreements must be in wriling, and it is held that 
there must be a consideration to support them. It 
then depends upon whether there was a previous 
agreement by D and appellees for the performance of 
these services. If there was none, then, if he did such 
acts, and no express promise is claimed, as implied, 
or agreement to pay for the services, he would be lia- 
ble. But if there was a previous agreement with D to 
perform the services, an agreement by appellant, as 
we have seen, can not be implied.” After examining 
the evidence, the court conclude that there was a 
previous agreement with D to perform the services. 
Reversed.—Mosher v. Arnold. 

ASSIGNMENT OF JUDGMENT—RIGHT OF SET-OFF 
OF EQUITABLE CLaIM.—The facts are sufficiently stated 
in the opinion of the court by DicKEy, J.: ‘The de- 





mand proposed to be set-off had no connection in its 
origin or nature with the judgment assigned. Whether 
it consisted of unsettled accounts or an account stated, 
its amount was never reduced to judgment. At the 
time of the assignment of the judgment, the assiguee, 
while he may have had notice that the judgment debtor 
had a demand against the assignor of the judgment, 
had no notice that the judgment debtor had any equit- 
able right to have that demand set-off against the judg- 
ment, or even that he claimed any such right. It is 
not shown that the assignor of the judgment was at 
that time insolvent. In the case of Trohem & Dough- 
erty v. Hughes, 46 Ill. 48, this court said that ‘in equity 
the assignee of a judgment will be protected from any 
acts of the parties after notice.’ In that case Trohem 
assigned to Dougherty a judgment he had recovered 
against Hughes. At the time of the assignment Hughes 
held a demand against Trohem, which was not in judg- 
ment, but was afterwards put in judgment. A Dill 
was filed to set-off this judgment against that assigned 
to Dougherty. * * * This case falls within the 
principle on which the Dougherty case was decided, 
and we hold that the court erred in permitting the 
claim of set-off to defeat the equitable right of 
appellant to have payment of the judgment en- 
forced. Appellees insist that the assignment 
of the judgment by White to Uliman did not op- 
erate as an assignment of the appeal bond. We can 
ean concur in this view. The assignment of the judg- 
ment in equity passed to Ullman all the beneficial in- 
terest White bad in the judgment and all its incidents. 
The assignment of a debt carries with it in equity the 
mortgage made to secure the debt.””? Reversed and re- 
manded.— Ullman u. Crane. 


_— 
——- 


ABSTRACT OF DECISIONS OF SUPREME 
COURT OF MISSOURI. 


April Term, 1878. 
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Associate Justices. 


EJECTMENT—TAX TITLE—FAILURE TO RECITE DATE 
OF EXECUTION RENDERS DEED VoIpD.— Upon trial, 
in an action of ejectment, plaintiffs offered in evidence, 
in support of their title, a tax-deed, executed by col- 
lector, purporting to convey to them the lands in con- 
troversy. To the introduction of this deed defendants 
objected, on the ground that it was void on its face, 
which objection was sustained. When lands are sold 
for taxes, the statute prescribes form of deed to be ex- 
ecuted by collector to purchaser, and makes such deed 
prima facie evidence of facts recited therein. 2 Wag. 
Stat. Among other things required to be recited is date 
of execution, or order of county court authorizing such 
sale. Iield, as the deed offered did not contain such 
recitals, it did not comply with requirement of statute, 
and was properly excluded. The execution confers 
power to sell, and the recital of it, as well as as of its 
date, are essential recitals. Wilhite v. Wilhite, 53 Mo. 
74; Blackwell on Tax Titles, sec. 406. Affirmed. Opin- 
ion by NortTON, J.— Williams v. McLanahan. 


TEXAS CATTLE ACT UNCONSTITUTIONAL—H. & ST. 
Jo. R. R. Co. V. HUSEN FOLLOWED.—Plaintiff in- 
stited suit against defendant railway, for damages sus- 
tained by reason of transportation of Texas cattle by 
defendant. Suit was founded on sec. 1, Wag. Stat. 
251, prohibiting introduction of Texas, Mexican and 
Indian cattle into this state, between the Ist of March 
and Ist of November of each year, unless they had been 
kept the entire winter previous in the state, and ren- 
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dering railroad companies transporting through the 
state liable to damages resulting from Spanish or Texas 
fever occurring along the line of such railway. Held, 
that, as the unconstitutionality of the act has been 
affirmatively settled by the Supreme Court of the 
United States in H. & St. J. Ry. Co. v. Husen, 95 U.S. 
465, 6 Cent. L. J. 170, the case a! bar is controlled by the 
principle decided in that case, and the judgment must 
be reversed and remanded. Opinion by Norton, J.— 
Gilman v. H. & St. Jo. Ry. Co. 

FORCIBLE ENTRY—EVIDENCE Must SHOW DE- 
FENDANT IN POSSESSION.—1, In an action of forcible 
entry and deiainer, before a recovery can be had, it 
must be shown that defendants were in occupancy or 
possession of the premises sued for at the time of 
bringing the action; and that plainiiff was in the 
actual, as contra-distinguished from constructive, pos- 
session, at the time defendants entered. The failure 
to show either of these things is fatal to a recovery. 
And evidence of these facts must be preserved in 
the bill of exceptions, in order to have the case consid- 
ered by the appellate court. In the case at bar, evi- 
dence on the part of plaintiff tended to show that land 
in controversy had, fora number of years prior to 27th 
of February, 1871, been in possession of Solomon 
Hendrick, but he claimed no title thereto. Plaintiff, 
who was a non-resident, claiming title, but had never 
been in possession, on the 27th of Januury, 1871, leased 
the same to Shepperd for three years. Shepperd took 
possession under lease, said Hendrick making no ob- 
jection, and occupied it for one vear, when he aband- 
oned possession without giving any notice thereof to 
plaintiff. Defendant offered no evidence, but demur- 
red to that of plaintiff, which demurrer was sustained. 
Held that, as there was no evidence that defendants had 
ever been in possession, demurrer was properly sus- 
tained. DeGraw v. Prior, 53 Mo. 316; 32 Mo. 315. 
Affimed. Opinion by NorTON, J.—Armstrong v. Hend- 
rick. 

DAMAGES—EVIDENCE—STATUTE OF FRAUDS.—Plain- 
tiff instituted suit for damages growing out of an al- 
leged breach of contract on part of defendants, iu re- 
fusing to receive and pay for three hundred and sixty 
head of hogs, claimed to have been sold to them by 
plaintiff. Answer, general denial, and statute of frauds, 
judgment for plaintiff, from which defendants appeal. 
The memorandum of sale, offered in evidence, was as 
follows: ‘*Brookfield, Sept. 10, 1874. William O’Neil. 
You will please get 360 hogs instead of 250, if you can, 
so as to make three car-loads at your place. Be care- 
ful about the weight. J. J, Crain Bros. & Co.” Dur- 
ing progress of trial, a witness on behalf of plaintiff 
was permitted to detail statements made to him by one 
Black, in regard to reason why defendants would not 
receive and pay for the hogs, which plaintiff had offered 
todeliver. These statements were not made in pres- 
ence of any of defendants. Plaintiff was also permit- 
ted to introduce parol evidence, showing price agreed 
to be paid for hogs on delivery. Held, 1. That evi- 
dence of statements to witness not being made in pres- 
ence of either of defendants, was inadmissible. 2. 
Parol evidence was clearly inadmissible to contradict, 
alter or vary a written contract; but when a written 
memorandum of a contract does not purport to bea 
complete expression of the entire contract, or a 
part of it only is reduced to writing, the matter 
thus omitted may be supplied by parol evidence. 
Rollins vy. Claybrook, 22 Mo. 407; Moss v. Green, 
41 Mo. 389; Briggs v. Munchon, 56 Mo. 467. The 
memorandum offered in evidence is silent as to 
price td be paid, and does not purport to express 
entire contract, and evidence offered to explain it in 
this particular, being in nowise contradictory to the 
writing, was, under authorities cited, properly ad- 
mitted. Reversed and remanded. Opinion by Nor- 
TON, J.—O’Neil v. Crane. 
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“ Wo. P. LYON, 
‘© ~DAVID TAYLOR, 
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FOREIGN CORPORATIONS MAY MAINTAIN SUITS in the 
courts of this state; and foreign insurance companies 
muy take securities in this state for debts due them 
from residents thereof, without complying with the 
statutory conditions to their transaction here of the 
business of insurance. Opinion by RYAN, C. J.— 
Charter Oak Life Ins. Co. v. Sawyer. 


RAILWAY COMPANY — EXCESSIVE CHARGES—AC- 
TION FOR PENALTY.—1. In an action for three times 
the excess above legal rates, of the charges made by a 
railway company for carriage of goods, plaintiff, after 
a repeal of the statute giving such an action, can not, 
without amendment of the complaint, recover as in a 
common-law action for the simple excess of such 
charges above reasonable rates. 2. Whether the com- 
mon-law action was suspended by the substitute of 
the statute; whether the repeal of the statute restored 
that action in cases which had occurred under the 
statute; whether an action founded on the statute can 
be changed by amendment to the common-law action; 
and whether the rates fixed by statute would then be 
taken for reasonable rates—not decided. 3. The rule 
of distribution of the statutory rates, between several 
railroad companies joining in one carriage, given in 
Rood v. Railway Co., 43 Wis. 146, will be adhered to as 
one required by the provisions of the statute itself. 
Opinion by RYAN, C. J.—Streeter v. C. M. & St. P. 
R. R. 


ExEMPLARY DAMAGES—WAIVER OF OPENING AR- 
GUMENT—CONDUCT OF TRIAL.—1. An award of pu- 
nitive damages for a tort which is also punishable as a 
crime, is notin violation of the constitutional provi- 
sion that no person, for the same offense, shall be twice 
put in jeopardy of punishment: and the rule allowing 
such damages should not now be abrogated or modified 
in this state, except by legislation. Provocation ofan as- 
sault, though not sufficient for justification, may go to 
exclude exemplary damages. 3. A waiver of the 
opening argument to the jury by plaintiff's counsel, if 
it leaves him the closing argument at all, confines it to 
a strict reply; but quere, whether a mere violation of 
this rule, excepted to, would be sufficient to reverse a 
judgment. 4. If counsel, against objections, persevere 
in arguing to the jury upon pertinent facts not before 
the jury, or appealing to prejudices foreign to the case 
in evidence, this, on exceptions duly taken, may be 
good ground for a new trial, or fora reversal; and 
the judgment herein is: reversed on such ground. 
Opinion by RYAN, C. J.— Brown v. Swineford. 
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CARRYING ARMS.—The casual carrying by a citizen 
of a pistol belonging to another for a brief time, while 
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examining it, is not such a carrying as is punishable 
under the act of 1870, ch. 13,§ 1. Thomps. & S. Rev. 
Code, § 4759b. ‘‘To constitute the carrying criminal, 
the intent with which it is carried must be that of go- 
ing armed, or being armed, or wearing it for the pur- 
pose of being armed.” Acc. Page v. State, 3 Heisk. 198. 
Opinion by DEADERICK, C. J.—Cameron v. State. 


ARREST— RESISTANCE — TRESPASS — WITNESS — 
Parricées CRIMINIS — DYING DECLARATIONS. —I. 
A mittimus issued by the clerk of a court improperly 
and in violation of the law, and directing the sheriff to 
arrest and imprison the party named, will not justify 
the officer in attempting to make such arrest; and the 
resistance of the party by killing the officer does not 
amount to murder. ‘The officer must at his peril see 
that he has valid process in his hands to authorize an 
arrest. 2. A party jointly indicted for the same offense, 
but who has obtained a severance and is not put on 
joint trial, is a competent witness for the defendant 
3. The dying declarations of a witness to a homicide 
are not admissible in evidence. Only such are admis- 
sible as are made by him for whose homicide the pris- 
oner is on trial. Acc. Hudson v. State, 3 Cold. 359. 
Opinion by FREEMAN, J.—Potcele v. State. 
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Associate Justices. 


PRACTICE—NEW TRIAL—APPEAL.—Under secs. 3154 
and 3157 of the code, authorizing the granting of new 
trials in certain cases upon proceedings commeuced 
within one year from the time the judgment is rend- 
ered, the limitation of one year runs from the date of 
the judgment of the court wherein the new trial is 
sought and not from the judgment of the supreme 
court on appeal. By an appeal, a party waives his 
right to claim a new trial. Opinion by Beck, J.—Gray 
v. Coan. 

SCHOOL DISTRICT—POWER TO BORROW MONEY.— 
While a district township has no express power con- 
ferred upon it by statute to borrow money, yet an or- 
der issued by the board of directors for money bor- 
rowed to pay indebtedness contracted by them in 
building a school huuse is valid and binding upon the 
district, even though the cost of the building excceded 
the amount authorized by the vote of the district. Beck 
and Day, J.J., dissenting. Opinion by ADAMs, J.— 
Austin v. District Township of Colony. 

RaILROADS—VERSONAL INJURY— DAMAGE TO Es- 
TATE—EVIDENCi.—Ln an action to recover ofa rail- 
road company the loss sustained by the estate of a dece- 
dent by reason of his death from a personal injury, the 
plaintiff introduced the life tables and evidence show- 
ing the earnings of deceased at the time of his death; 
thereupon the defendant offered to prove in reduction 
of damages the average cost of living at the time and 
place of decedent’s death for a man of his age and con- 
dition in life: Held, that the evidence was properly re- 
fused. Opinion by ADAMS, J,—Simonson v. C., R. I. 
& P. R.R. Co. 

RAILROADS — EVIDENCE— PERSONAL INJURY.—1. 
Where an attorney stated a hypothetical case which was 
not warranted by the evidence, to a witness, and asked 
his opinion thereon as an expert: Held, that the testi- 
mony was inadmissible. 2. A witness was asked the 
following question: ‘‘You may state what he said, if 





anything, about trying to show off before the bridge 
hands?” Held, that an objection to the question as 
leading was erroneously sustained. 8. Where the 
plaintiff, a section hand, was injured, after his hours 
of work forthe day, and while off his section perform- 
ing a service for the foreman personally: Held, that the 
railroad company would not be liable, unless the 
plaintiff had reason to believe from its conduct that 
the foreman had authority to engage him in such em- 
ployment. Opinion by Day, J.—Hurst v. C., R. I. & 
P. R. R. Co. 
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s¢ Marcus Morton, 

“© “WILLIAM C. ENDICOTT, 
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JOINT JUDGMENT DEBTORS—PAYMENT BY ONE— 
RECOGNIZANCE. — Payment of a judgment by one of 
joirt debtors will operate as a discharge as to all. Holmes 
v. Day, 108 Mass. 563. And such payment excuses an- 
other of the debtors from a strict compliance with the 
terms of his recognizance, which stipulates for his ap- 
pearance for examination touching his estate before a 
magistrate, and his failure to appear would not bea 
breach thereof. Opinion by MORTON, J.—Nat. Secu- 
rity Bank v. Hunnewell. 


PROMISE TO Pay “ WHEN ABLE’’—EVIDENCE.-- 
No action can be maintained upon a defendant’s prom- 
ise to pay when he should be able without proof of 
such ability. Tanner v. Smart, 6 B. & C. 603; Gould 
v. Shirley, 2 Mo. & Payne, 581; Hart v. Pendergast, 14 
M. & W. 740; Tompkins v. Brown, 1 Den. 247. And 
transcripts from the tax-books of a town are incompe- 
tent to prove the value of the defendant’s property for 
any other purpose than the assessment and collection of 
the tax. Com. v. Heffron, 102 Mass. 148, 154. Opin- 
ion by Gray, C. J.--Randige v. v. Lyman. 


COMMON CARRIER—AGREEMENT—BRKEACH--DAM- 
AGEs.—l. An agreement by which a common carrier 
undertakes to transport goods from certain stations to 
another, at a certain rate of freight, for a period 
of twelve months, is a continuing offer on the 
part of the carrier to transport such goods as the 
other party should furnish at the specified points 
during the period named, and is binding on the carrier 
whenever, during that time, the other party tenders 
goods for transportation, according to its terms; and 
failure to transport goods so tendered is a breach of 
the contract. Bornstein vy. Lans, 104 Mass. 215. 2. 
The damages for which a carrier is liable upon failure 
to perform his contract, are those which result from 
the natural and ordinary consequences contemplated 
at the time of the making of the contract; and a larger 
liability can be imposed on him only when it is in the 
contemplation of the parties that the carrier is to re- 
spond in case of a breach for special and exceptional 
damages. Opinion by ENDICOTT, J.—Harvey v. Conn. 
& Pass. R. R. Co. 

INTOXICATING **LIQUORS’”’? — SALES TO MINORS — 
DEGREE OF PROOF IN QUASI CRIMINAL PROGEED- 
INGS.— 1. In actions brought under the statutes of 
1875, ch. 99, § 15, providing that “whoever by himself, 
or his agent, or servant, shall sell or give intoxicating 
liquors to any minor, or allows a minor to loiter upon 
the premises where such sales shall be made, shay! for- 
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feit,” ete. Knowledge or guilty intent is not an ele- 
ment of the defendant’s liability. See Com. v. Em- 
mons, 98 Mass. 6. Evidence, therefore, that the agent 
who made the sale did not know that the purchaser 
was a minor, and that the defendant had instructed 
him not to sell to minors, is immaterial. 2. The rule of 
evidence requiring proof beyond a reasonable doubt is 
generally applicable only in strictly criminal proceed- 
ings. In proceedings under the statute for the main- 
tenance of bastard children, proceedings to obtain a 
divorce for adultery, actions for assaults, actions for 
“criminal conversation,” or for seduction, or other 
actions brought for the determination of civil rights, 
the general rule of preponderance of evidence prevails. 
Richardson v. Burleigh, 3 Allen, 479; Young v. Make- 
peace, 103 Mass. 50. And the same rules applies in 
the case at bar. Opinion by MorTON, J.—Roberge v. 
Burnham. 
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ALTERATION OF NEGOTIABLE PAPER.—A promis- 
sory note given January 10, 1869. payable on or before 
October 15, 1870, with interest at the rate of ten per 
cent., was altered by adding thereto the word ‘‘annu- 
ally.”? Held, that the proper construction of the note as 
thus changed was as though it had been made to read 
ten per cent. per annum; so that the alteration did not 
increase the maker’s liability, and was therefore not 
material. Opinion by Marston, J.— Leonard v. 
Phillips. 


CORPORATION STOCKHOLDERS — INDIVIDUAL LIA- 
BILITY—DEFINITION OF ** LABOR.”’— Held, that the ex- 
ceptional liability provided by the constitution and 
statutes against corporation stockholders for “labor 
performed for such corporation,”’ does not include the 
service performed for a railroad by its assistant chief 
engineer. His position is not that of a laborer nor 
is his work labor in the popular sense; it is mostly 
direction aud scientific work, involving much more 
superintendence than personal exertion in manual la- 
bor. Opinion by CAMPBELL, C. J.—Brockway v. 
Innes. 


NATURE OF PROBATE PROCEEDINGS—APPEAL NOT 
SEVERABLE.—From the allowance and probate of a 
will in the probate court appeals were taken severally, 
so as to facilitate a removal, as to the non-resident 
contestants, into the United Statescourt. Held, on ap- 
plication for a mandamus to compel the circuit court 
to rescind its order consolidating the appeals, that 
since probate proceedings are statutory prerogative 
proceedings to determine the status of a deceased 
man’s estate, and in no sense to be regarded as conten- 
tious litigation inter partes, the probate of every will, 
whether in the original or appellate court, must al- 
ways be single and complete in one hearing. No mat- 
ter how many appeal, they can raise only one issue, 
that of testacy or intestacy, and there can be but one 
trial of that issue. Allison v. Smith, 16 Mich, 405. 
Opinion by CAMPBELL, C. J.—People v. Wayne. 


FrxTturEs — RENEWAL OF LEASE — RIGHTS OF 
MORTGAGEE.—On a foreclosure bill, buildings erected 
by tenants were claimed as subject to a mortgage 
given by the landlord upon the prem’ses, Held, that 
a tenant who, instead of surrendering possession, takes 
a renewal of his lease, does not lose his right to the 





fixtures by not having removed them during the first 
term. Davis vy. Moss, 38 Penn. St. 346, approved; 
Fitzherbert v. Shaw, 1 H. Bl. 248; Lyde v- Russell, 1 
B. & Ad. 394; Thrasher v. East London, 2 B. & C. 608; 
Shepard v. Spaulding, 4 Met. 416, distinguished. Mer- 
ritt v. Judd, 14 Cul. 59; Loughran v. Ross, 45 N. Y. 
292, disapproved. The second lease ought not to be 
held as including the building, unless from the lease 
itself an understanding to that effect is plainly in- 
ferrable. Opinion by CooLty, J.—Kerrv. Kingsbury. 


CIRCUIT COURT COMMISSIONERS—HABEAS CORPUS 
FOR DISCHARGE OF CONVICT—MISNOMER OF PRISON. 
—Held,1. That a circuit court commissioner has no 
jurisdiction to hear applications for discharge of pris- 
oners held under the order, sentence or process of 
courts of any grade. The determination whether the 
judicial function has been properly exercised in any 
case is necessarily the exercise of judicial power, and 
therefore jurisdiction in respect to it can not be con- 
ferred on an officer elected merely for ministerial and 
chamber duties. Constitution of Mich., Art. 6, §§ 16 
and 1; Waldley v. Callendar, 8 Mich. 430; Case v. Dean, 
16 Mich. 12; Rowe v. Rowe, 28 Mich. 453. 2, That no 
mere misnomer of the prison in the sentence is reason 
for discharge when it is sufficiently designated to pre- 
vent a mistake, Opinion by COOLEY, J.—In re Burger. 








QUERIES AND ANSWERS. 





QUERIES. 


54. DEED— MISTAKE— DAMAGE — REMEDY.—1. A 
sells B lot 20. In making the deed A makes a mistake 
and makes B a deed to lot 26. B takes possession of lot, 
20. B sells to C, not knowing the error, and takes a 
mortgage back on 26, to secure him for unpaid pur- 
chase money, C sells to D, Dto F; F discovers that 
he has possession of lot 20, but has adeed to 26. F sells 
to G, and makes his deed for lot 20, being the correct 
description. G sells to H, H sells to I. C failing to pay 
the mortgage, B brings a suit to foreclose, asking to 
havethe mortzage reformed. Upontrial in the circuit 
court it is decided that I had no notice of the mortgage 
of B upon his lot 20, and, as an innocent purchaser, he 
holds the same aguinst C’s claim. 2. Through the mis- 
take of A in drawing his deed, B relying upon his deed 
as correct, the land lying ina distant county, fell into 
the same error when he sold to C. Is A liable to B for 
the loss suffered in consequence of the mistake? If not, 
what remedy has B? J. 





55. CAN A PAROL CONTRACT BETWEEN PRINCIPAL 
AND AGENT,whereby the agent is to sell lands and 
sign principal’s name, as agent of principal, be en- 
forced in equity, and can evidence of third parties, 
who heard principal and agent separately ratify said 
parol contract, be introduced? No writing of any kind 
in regard to the parol contract. E. 





ANSWERS. 
No. 37. 
(6 Cent. L. J. 499.) 


This query is defective in statement. It does not ap- 
pear whether D, at the time he sold and conveyed land 
to the administrator (E), had notice that the money he 
received therefor belonged to the estate. If he knew 
that the administrator was trading with the estate 
funds, he can not claim to be a bona fide purchaser of 
the money received for the land, and the cestui que 
trust creditors or distributees, could elect to follow 
the money, or take the land. See case in 11 
Wall. 217. If they made no such election, so as to 
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make the land assets of the estate, the other sureties 
of thé atiministrator, after having paid the creditors, 
certainly would be entitled to make D refund, for the 
common benefit of all the sureties, the money received 
from the administrator belonging to the estate. No 
principle can be clearer than that the use of the money 
by the administrator, in the purchase of the land, was 
outside of his duty and beyoud his authority, and that, 
consequently, the act was a conversion to his own use 
of trust funds, and a fraud upon all persons interested 
in the due administration of the estate. And it is 
clear that D, having had notice of the improper use, 
becomes a trustee in invitum. The sureties by satis- 
fying all defaults of the administrator to creditors and 
distributees, becomes the equitable assignees cf all 
claims of such creditors and distributees against the 
administrator. And this subrogation gives them the 
undoubted right to hold one of their number to ac- 
count for participation in the devastavit. 1 Brightley’s 
Fed. Dig. 820; 13 Wall. 368. It is plain that if D parted 
with his land for money which he had no reason to be- 
lieve did not belong to E, he is an innocent purcha- 
ser for value, and can in no contingency be made to re- 
fund it. W. A. G. 
Montgomery, Ala. 








NOTES. 


HENRY ARMITT BROWN, the prominent young law- 
yer and orator of Philadelphia, died in that city on the 
2ist inst. He was a member of the Cobden Club, of 
London, England.—~--The Supreme Court of Mexico 
has decided, reversing the ruling of an inferior tribu- 
nal, that the laws of Mexico will permit the delivery 
up of fugitives from justice upon the demand of any 
of our states.——The Jrish Law Times is of opinion 
that “‘among the most serviceable transatlantic text 
books, Mr. Bishop’s work on Contracts should be ac- 
corded a conspicuous place.””——Mr. Justice Mellor, of 
the English High Court of Justice, is about to retire. 
He was appointed to the bench in 1861——Judge Ke- 
ogh, the Irish judge who, while insane, attempted to 
kill his servant the other day, is the judge who tried 
the celebrated election case at Galway, in 1872, by 
which the priests’ candidate was unseated on the 
ground of intimidation—the priests having threatened 
to excommunicate all who should vote against their 
candidate—and forty-two priests and two bishops were 
suspended from the exercise of the franchise for seven 
years. The indignation thus stirred up against Judge 
Keogh, who is a Roman Catholic, was most intense. 
When he returned to his home in Dublin, he had con- 
stantly shadowing him several prominent detectives, as 
it was expected that he would be assassinated. Cardi- 
nal Cullen was reported to have denounced him from 
the altar. When Judge Keogh again traveled on cir- 
cuit, a train preceded the one on which he was by ten 
minutes. It carried a company of military who cleared 
each depot, and no one was admitted to the platforms 
but responsible officials. The train on which the judge 
traveled also carried a guard of soldiers, constabulary 
and detectives, Perhaps the intense strain to which he 
has been subjected has had much to do with his report- 
ed insanity. 





The organzation of a National Bar Association, 
which took place at Saratoga last week, is an event of 
no small importance. The call to meet at Saratoga, 
was in pursuance of a resolution adopted by the juris- 
prudence department of the American Social Science 
Congress at its last session, and the invitations which 
were sent brought together over two hundred of the 
leading lawyers of the different states. B.H. Bris- 
tow, of Kentucky, was elected chairman, and Francis 
Rawle, of Philadelphia, and Isaac Grant Thompson, 








editor of the Albany Law Journal, secretaries. A con- 
stitution was reported and adopted, among whose 
provisions are the following: 

The association shall be known as “The American 
Bar Association ;” its object shall be to advance the 
science of jurisprudence, promote the administration 
of justice, and the uniformity of legislation through- 
out the Union, uphold the power of the profession of 
law, and encourage cordial intercourse among the 
members of the American bar. Annual dues $5.00. 
Any person shall be eligible to membership who shall 
be and shall for five years have been amember in good 
standing of the bar of any state. The following officers 
shall be elected at each annual meeting, for the year 
ensuing; a president, (the same person shall not be 
elected president two years in succession); one vice- 
president from each state; a secretary and treasurer; 
a council consisting of one member from each state 
(the council shall be a standing committee on nomina- 
tions for office); an executive committee, to be com- 
posed of the secretary and treasurer, together with three 
members of the council, to be chosen by the associa- 


‘tion. The following committees shall be annually ap- 


pointed by the president for a year, and shall consist 
of five members each: on jurisprudence and law re- 
form; on judicial administration and remedial pro- 
cedure; on legal education and admission to the bar; 
on commercial law; on international law; on publi- 
cation and on grievances. A majority of members of 
any committee, including council, who may be pres- 
ent at any meeting of the association, shall constitute 
a quorum of such committee for the purpeses of the 
meeting. The vice-president for each state, and not 
less than two other members from such state, shall 
constitute a local council for such state, to which shall 
be referred all applications for membership from such 
state. The vice-president shall be ex-officio chairman 
of such council. The president shall open each annual 
meeting of the association with an address, in which 
he shall communicate the most noteworthy changes in 
statute law on points of general interest, made in the 
several states and by Congress during the preceding 
year. It shall be the duty of the members of the 
general council from each state to report to the pres- 
ident, on or before the first day of May, annually, any 
such legislation in their states. The association shall 
meet annually in the month of July or August, at such 
time and place as the executive committee shall select, 
and those present at such meeting shall constitute a 
quorum. The word “state” shall be deemed to be 
equivalent to State, Territory, and the District of Co- 
lumbia. 

The following permanent officers were elected: 

President—James O. Broadhead, St. Louis, Missouri. 

Vice-Presidents —Arkansas, Geo. A. Gallagher; 
Connecticut, Origen S. Seymour; Delaware, Anthony 
Higgins; District of Columbia, H. H. Wells; Florida, 
Chas. W. Jones; Georgia, A. R. Lawton; Illinois, Da- 
vid Davis; Indiana, Thomas F. Davidson; Iowa, W. 
G. Hammond; Kentucky, Benjamin H. Bristow; Loui- 
siana, Thomas J. Semmes; Maryland, Richard J. Git- 
tings; Maine, A. A. Strout; Massachusetts, Wm. Gas- 
ton; Michigan, Thomas M. Cooley; Mississippi, Jas. 
T. Harrison; Missouri, Henry Hitchcock; Nebraska, 
George K. Amory; New Hampshire, C. W. Stanley; 
New Jersey, A. Q. Keasbey; New York, Clarkson N. 
Potter; Ohio, Rufus King; Pennsylvania, George M. 
Biddle; Rhode Island, C. C. Van Zant; South Caro- 
lina, H. E. Young; Tennessee, Wm. F. Cooper; Ver- 
mont, Edward J. Phelps; Virginia, J. Randolph Tuck- 
er; West Virginia, Joho A. Hutchinson. 

Secretary—Edward Otis Hinkley, Baltimore. 

Treasurer—Francis Rawle, Philadelphia. 

A local council for each state was also elected. That 
for Missouri is composed of John B. Henderson and 
Albert Todd, of this city. 








